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A.
Executive Summary 

In December of 2007, the NAIC Health and Managed Care (B) Committee established a subgroup (The Jurisdictional and Extraterritorial Issues Subgroup) to examine “jurisdictional and extraterritorial issues” and prepare a white paper on that topic for the B Committee’s consideration.  This action was taken in order to address unintended real and potential negative effects of multiple states’ regulation of the same insurance contract; specifically, the practical impact on insurers’ administrative costs and processes, the implications for covered individuals, and the impact on employer plan sponsors and the incentive to self-fund which may result.  Despite the potentially sweeping scope implied by the name of the Subgroup, the information presented to the B Committee in support of adding this new charge for 2008 was related to multiple states’ assertion of regulatory authority over the same group health insurance contract.  

State insurance regulators were surveyed using questions designed to delve into how states assert their regulatory jurisdiction over insurers’ major group medical plans.  Two rounds of surveying using different survey instruments were used. The surveys inquired how states apply their laws in a number of functional areas, including the application of licensure requirements, provider access laws, utilization review laws, grievance review laws, internal appeals laws, external review laws, prompt pay laws, mandated benefits, form filing requirements for insurers without state licenses, small group rating laws, and complaint handling practices.  

The first survey was emailed to the state insurance regulators in March of 2008 and responses were collected and analyzed.  It was determined that the intended meaning of the survey questions was not entirely clear and it was suspected that the answers to the first survey reflected differing interpretations of the questions; therefore, a revised survey was sent out in July of 2008. (See Appendix C for copies of both surveys).  After discussing some of the difficulties in collecting clear, concise, and accurate information about the exercise of regulatory jurisdiction in all types of group contract situations and recognizing the challenges that examining such information would present, the subgroup decided to narrow the scope of the paper and the survey to the application of state laws to major medical health insurance plans offered by single employers.  Issues surrounding multiple-employer arrangements, multiple-employer welfare arrangements (MEWAs), and other minor medical group insurance products are of significant regulatory concern; however, they raise separate issues from those implicated by single employer health plans.  In the process of drafting this paper, it was decided to confine the conclusions and recommendations in the paper to the circumstances faced by single employers with worksites in more than one state.  This decision was made because of instances of single employers with single worksites involving questions about the state, or states with regulatory jurisdiction raise different types of concerns for regulators -- namely, regulatory arbitrage.  This narrowed the focus that is the subject of this finished paper -- major medical group health insurance plans of single employers with worksites in multiple states – is precisely the scenario which gave rise to this paper and presents the greatest compliance challenge to insurers. 
The survey results indicate that all states consider their regulatory jurisdiction to be over the business of insurance conducted in the state.  (State laws typically use this phrase or a similar phrase.)  The differences occur in how states determine whether an insurer is engaged in the business of insurance in the state.

The survey responses can be divided into two categories for the sake of simplicity.  There are states that look solely to where the insurance policy is delivered or issued for delivery when determining whether the business of insurance is being conducted in the state, and whether to regulate any aspect of an insurer.  There are states that consider other factors such as the location certificates are issued, the residence of the insurer, or the location of the employer when determining whether insurance is being conducted in the state and whether it should be regulated.

There are a number of states that only consider the site of the contract delivery or issuance of delivery in determining their regulatory jurisdiction over all or certain functional areas.  On the other hand, many states reported that they consider other factors in addition to the sites of the contract when considering whether insurance is being transacted in the state so that they would apply some or all state insurance laws addressed in the survey to an insurer.  Many of these states also considered the same factors for all of the functional lines, but a number of states reported that they consider different factors depending on the laws. 

State insurance regulators and the industry agree that insurance regulation should not be unduly burdensome or have the effect of driving employers out of the state-regulated market.  Insurance regulators view consumer protection as the primary purpose of insurance regulation.  To the extent that a common approach for determining when regulatory authority should exist and/or be exercised in the context of large employers with worksites in more than one state furthers this consumer protection goal.  With this objective, state insurance regulators may be able to agree at least on a primary approach to determining regulation of a group contract for a singe employer group.

The industry submitted information about experiences and viewpoints of insurers pertaining to different functional areas of regulation.  Regulators determined that the adoption of a common approach to determining and asserting regulatory authority could help to address jurisdictional issues encountered by insurers covering single employers with legitimate worksites in more than one state; therefore, the subgroup undertook the development of a set of recommendations for what that approach should be.

Practical considerations prevent the message of this paper from recommending wholesale changes to the factors that states will analyze to determine the application of all state laws in certain situations.  For example, sweeping recommendations which apply to all employer group plans including multiple employers and single employer plans with only one worksite would not allow for the flexibility necessary to take into account unusual circumstances where abuses may occur.  Principles and considerations that are entirely different from those discussed in this paper may be appropriate to consider regarding laws that are not specific to insurance regulation.  Finally, it is recognized that court decisions, even on matters of insurance law, may not conform to the recommendations made in this paper.  Nonetheless, this paper can provide guidance on the subjects to assist state insurance regulators with decision-making regarding when to apply regulation where an insurance law or rule allows for regulator discretion.  With this view, these recommendations are narrowly tailored to address the need for a more uniform approach in the context of single employers with legitimate worksites in more than one state, while preserving the ability of the insurance regulator to be flexible and reactive to situations in the marketplace.  

In order to help alleviate the problems outlined in the paper, the following framework is recommended to state regulators for determining whether insurance regulatory authority exists and/or is exercised in the context of a single employer plan with legitimate worksites in more than one state.  These recommendations apply to the interpretation and application of existing law and administrative rule only to the extent that the law or rule allows for regulator interpretation and discretion.

· For regulation of the areas of company authority, provider access laws relating to benefits, utilization review, internal appeals, external review, and small employer group: Exert jurisdiction over insurers in the state only in cases where the contract has been delivered or issued for delivery, when the state designated for issuance and delivery is also the state where the employer has its primary or principal place of business.  (For purposes of making this determination of primary or principal place of business, is defined as the one where an employer has its headquarters or significant place of business and where persons with decision-making authority are employed.)  Other factors in those states that consider other factors should only be considered when there are circumstances warranting further inquiry, such as the principal place of business is in a state other than the state where the policy is delivered or issued for delivery.  
· For complaint handling:  Exert jurisdiction over insurers in the state only in cases where the functional area that is the subject of the complaint is regulated by the state or where the contract has been delivered or issued for delivery, when the state designated for issuance and delivery is a state where the employer has its primary or principal place of business.  Some states may still wish to take an active role in referring cases involving a resident of that state who has coverage that falls under the jurisdiction of another state, rather than simply providing the consumer with contact information for the regulators in that other state.  Serving in an intermediary capacity between the consumer and the regulator of the state that has jurisdiction is not inconsistent with the approach that is being recommended here.  

· For provider access laws relating to provider contract issues:   Exert regulatory authority based on the location of the provider, since the prevailing jurisdictional interest is the state where the provider is located.

· For prompt pay: Exertion of regulatory authority based on the state in which the service is rendered should apply when payment is made directly to the provider.

· For mandates:  Many state benefit mandate laws are written in specific language which leaves no room for regulator discretion regarding state jurisdiction.  Where the law does not specifically apply a mandate beyond the boundaries of a contract delivered or issued for delivery in the state, do not apply the state mandate if the primary or principal place of business is not also in that state where policy was delivered or issued for delivery.  

· For form review:  Adopt the NAIC Health Policy Rate and Form Filing Model (# 165) which will provide a uniform process for review and approval of health policy forms. 

If absolute uniformity is the goal, then an interstate compact could be considered as an effective way of achieving a uniform regulatory approach in each area across state lines.
 Such a compact could adhere to the above recommendations or other terms agreed to by its member states.  States are also encouraged to consider the above recommendations when they have the opportunity to provide input into draft legislation and when they are promulgating new rules. 
B. 
Background

1.
The Issue
As state insurance regulators know well, insurance is largely regulated by the states, although it involves interstate commerce.  Insurance regulators are charged with overseeing the regulation of the insurance industry to ensure that insurers remain solvent, and that the rules and requirements enacted by the state legislature are carried out for the benefit of insurance consumers.  When undertaking this responsibility, insurance regulators are vested with certain flexibility in their interpretations of the statutory requirements they are charged with implementing, as well as flexibility inherent in their ability to adopt regulations to carry out these statutory charges.  

Insurers that provide coverage to single employers with employees living or assigned to worksites in more than one state represented that they have experienced challenges as a result of how states exercise their regulatory jurisdiction over insurance (specifically, comprehensive major medical coverage offered through a single employer in the group health insurance market.)  Furthermore, they assert that multiple states’ assertion of jurisdiction can sometimes lead to an employer choosing to self-fund rather than insure their employee health plan.  It was indeed one such instance of this occurring which spurred one state to engage in discussions with other states in order to gain support for the charge to draft this white paper.  

From the perspective of the insurance industry, in the context of single-employer plans, the act of a state other than the state in which the contract has been delivered or issued for delivery to impose their unique regulatory requirements on the relationships between the insurer, purchaser and beneficiaries under the contract constitutes the extraterritorial application of that state’s regulatory authority.  However, whether a state considers the application of its insurance regulatory laws to be “extraterritorial” in a given situation will not necessarily be the same from state to state.  Some states share the insurance industry point of view, but other states regard much of what is commonly understood as extraterritorial as simply trying to regulate insurance activity within its own borders.  
a.
Regulatory Jurisdiction

State insurance regulators oversee the insurance industry by virtue of a license, termed a certificate of authority (COA) that is held by insurers authorized to do business in the state.  Insurers may hold a COA in multiple states.  In addition to requiring a COA, states exercise a wide variety of regulatory authority over the conduct of the insurer and the products the insurer issues that apply to insurers regardless of whether that insurer has a COA in the state.  Each of these varying degrees of application of regulatory jurisdiction brings with it a series of questions and issues; only a small portion is explored in this paper. 
Examining the issue of regulatory jurisdiction in the health insurance arena, even when confined to the issues confronted by insurers covering single employers that have workers in more than one state is complicated by the fact that all states and insurers do not necessarily agree on what constitutes a key determinant of regulatory jurisdiction over the insurer or the product that the insurer issues.  All states consider where the insurance policy is delivered or issued for delivery in making a determination about whether to assert regulatory jurisdiction over an insurer or a product.  Some states only consider where the policy is delivered or issued for delivery when determining their regulatory jurisdiction.  Insurers and managed care companies in the group market represent that they almost uniformly understand that the primary jurisdiction whose laws, rules, and regulations govern its rights and responsibilities under a contract are those of the jurisdiction in which the contract is sitused.  This is understood to be the jurisdiction in which the contract is delivered or issued for delivery, and in which the employer is located to take that delivery.  On the other hand, differences in the ways that states interpret the phrase “delivered or issued for delivery” exist.  Moreover, regardless of where the contract was delivered or issued for delivery, another state might determine that the transaction of insurance has occurred and that it has an essential regulatory interest in the transaction. Maine, for example, uses a principal location of the risk test, unless another state has a more significant relationship to the transaction.
Additionally, states assert divergent regulatory jurisdiction over policies of insurance themselves and certificates of coverage that are issued to certificate holders.  The extension of jurisdiction to certificates of coverage divorces the transaction from the contract situs and “delivered or issued for delivery” concept and brings the exercise of jurisdiction to the level of the individual certificate holder, regardless of which other state or territory may have exercised authority over issuance of the master policy itself.  A number of state statutes, including those of New Hampshire, refer to the issuance and delivery of certificates of insurance as a basis for the exercise of jurisdiction.  For example, New Hampshire RSA 415:18, states that “no policy or certificate of coverage shall be delivered or issued for delivery in this state to a resident of this state without the prior written approval of the commissioner.”  In Bulletin INS No. 08-014-AB, the New Hampshire Insurance Commissioner stated that this provision required an insurer to file and obtain form approval from the department before providing coverage to employees at a New Hampshire branch location where the policy may have been issued to an out-of-state home office. 

In the group health insurance market, additional complications arising from the potential involvement of multiple states exist, even when there is agreement as to the meaning of “delivered or issued for delivery” and with regard to the matter of delivery of insurance contract and certificate of coverage.  For example, a resident of State A, working in State B for an employer headquartered in State C (to whom the policy is delivered or issued for delivery), might seek benefits for treatment in State D.  In this situation, it is possible that more than one state will attempt to exert jurisdiction over the contract, or over only certain parts of the contract.  Whether this will occur and to what extent may differ depending on the states involved.  
Insurance departments may wish to consider whether and how decisions about how to exercise regulatory jurisdiction over an insurance company’s operations may have an impact on other state laws that involve insurance.  New Hampshire raised concerns about some of their laws. For example, New Hampshire assesses carriers based on all covered lives located in New Hampshire for funding its vaccine program and pointed out that if it were to exempt all coverage issued to in-state employers that are branch offices or subsidiaries of a larger multi-state employers, there would be an impact on the vaccine program.  Another example from New Hampshire is the civil union law that confers all the rights of marriage on parties to a civil union.  New Hampshire believes that if the state relinquishes all regulatory oversight over carriers that issue and deliver policies to multi-state employers that are not sitused within the state, it could be argued that the state lacks the legal authority to compel carriers to comply with its non-insurance based laws that apply in New Hampshire regardless of the situs of issuance and delivery of the policy. 

It should be pointed out that the concerns raised by New Hampshire rely on the assumption that licensure is a necessary precondition to the application of a law to insurance carriers in the state.  The view that a state lacks the legal authority to apply state laws to carriers that are not licensed is not a universal position in the states.  For the most part, the statutory language at issue in the state would govern its application.  Unless the state law is specifically keyed to the licensure requirement, it is reasonable for a law to apply to all carriers with covered lives in the state, regardless of whether that entity is required to be licensed in the state.  
b. 
Constituencies

There are numerous perspectives from which the subject of assertions of jurisdiction can be viewed and considered. 

· From the consumer standpoint, uncertainty about which state’s laws apply to their coverage and which state’s regulatory agency to contact for assistance with their plan can result from a complicated scenario such as the one presented above.  
· Insurance regulators are charged with enforcing their state’s laws – some of which are clear and unambiguous on the point of applicability to situations other than when the policy is delivered or issued for delivery in the state, and some of which are not. Attempting to interpret the language of a statute in a way that gives force and effect to the will of the legislature that enacted it, and to create regulations that similarly carry out that statutory mandate require a critical analysis of extraterritorial application when the language of the underlying statutes permit.  Another challenge to predicting whether regulators will assert regulatory authority arises from the fact that although the legislature may have provided regulators with the authority to apply the state’s jurisdiction in a very aggressive manner, regulators may choose not to do so depending upon the facts of the situation. 
The lawmakers who enact laws that result in what is commonly referred to as extraterritoriality and regulators who interpret laws in that manner are charged with representing and protecting the constituents of their state. This is the rationale for a state’s tendency toward extraterritoriality.  
In addition, states that look beyond the situs of the contract in considering whether a state law applies do so out of concern that certain groups involving employers, employee facilities or group sponsors in other states may take advantage of opportunities for regulatory arbitrage.  States have seen instances where promoters of insurance plans structure them in ways that seek to avoid the laws of the state or states where covered individuals actually live and work by setting up a trust to serve as the master policyholder in a state where there are no employers or beneficiaries.  In some cases, this approach may be utilized by actual scam artists looking for opportunities to find loopholes and gaps in enforcement that will allow them to escape regulation entirely. 
However, regulators recognize that the application of rules in a way that is designed to prevent illegitimate activity can have unintended consequences for legitimate insurers and employer situations.  In particular, regulators are willing to consider an approach that states could take that would ease the burden for licensed insurers covering single employers with legitimate worksites in more than one state. 
· Insurance companies, before they contract with an employer with employees in more than one state, need to know with which laws they must comply.  Uncertainty about which state laws apply in which cases creates potential problems for insurers attempting to cover groups whose workforce and operations are not entirely contained within a single state.  Even when the requirements of other states are known, insurers report that compliance with all applicable state requirements can be a daunting and expensive challenge.  The need to comply with myriad and often ambiguous extraterritorial requirements adds significant costs and processes to group insurance.  Insurers are, at the same time, subject to market pressure to hold down costs of insurance.  

· Multi-state single employers who insure their benefit plans are confronted with complex requirements that create inequities in their plans.  Employees in the same job with the same salary and same length of service may have materially different benefit packages – a situation that is not usually perceived as fair or appropriate.    
In some cases, the involvement of requirements of multiple states may enhance the attractiveness of self-funding to employers, since self-funded health plans are exempt from state law.  When this occurs, the plan members involved are denied not only the protections of the state that was attempting to exercise extraterritorial jurisdiction, but the protections of any state’s laws.  This is counterproductive to the consumer protection mission of state regulation.
c.
Purpose

Inconsistencies in how different states treat these issues add complexity and magnify the problems noted above.  When does jurisdiction depend on the situs of the group policy, when does it depend on the situs of the certificate, and when does it depend on the location of some other activity?  Is the certificate deemed to be delivered or issued for delivery in the state where the covered individual works or in the state where the covered individual lives?  What happens when a consumer lives in a state that follows one rule and works in a state that follows the other rule?  And are all of the relevant laws of a state or states applicable or only some of them?
It is this complexity which results from the differences between state laws that gives rise to this paper.  Our goal is to facilitate a better understanding among both states and the industry of the many questions that are involved and the ways states are answering them, and to provide guidance on a suggested “best practice” to approach them in the future.  As a practical means of managing the difficulty of this task, this paper addresses extraterritorial and jurisdictional issues only as they relate to comprehensive major medical-type plans including managed care plans, in the group health insurance market.  The focus of the discussion will be on groups comprised of a single employer. While issues surrounding MEWAs and other non-major medical group insurance products are of significant regulatory concern, they are outside the scope of this white paper.  All conclusions and recommendations in the paper are confined to addressing complications known to be faced by insurers covering single-employers with worksites or employees in more than one state.  Further, this paper is intended to provide guidance to all stakeholders in the expectation that by clarifying and identifying some of the implications from jurisdictional decisions, more informed decisions can be made.
2.
The Jurisdictional and Extraterritorial Issues (JEI) (B) Subgroup 
In December 2007, the NAIC’s Health and Managed Care (B) Committee established the Jurisdictional and Extraterritorial Issues Subgroup to examine “jurisdictional and extraterritorial issues” and prepare a white paper on that topic for the B Committee’s consideration.  This action was taken in order to address unintended real and potential negative effects of multiple states’ regulation of the same insurance contract; specifically, the practical impact on insurers’ administrative costs and processes, the implications for covered individuals, and the impact on employer plan sponsors and the incentive to self-fund which may result.  The National Association of Insurance Commissioners, as the organization of insurance regulators in the 50 states, the District of Columbia and the five U.S. territories, is uniquely qualified to review how states exercise jurisdiction over insurance companies and enforce insurance laws and suggest ways that states could improve.    
As a first step, the JEI Subgroup developed a survey to send to the states. The survey focused on eight major areas of insurance regulation and asked states to evaluate their state laws to determine when they apply.  Specifically, the survey gathered information about state jurisdiction in the areas of: company licensure, regulation relating to provider access, utilization review/grievances and internal appeals/external review, prompt pay, mandated benefits, forms, rating and complaint handling. The purpose of the survey was to expose the similarities and differences between when states exercise jurisdiction and determine whether there were differences within a given state between regulatory areas.  The Subgroup decided, after receiving the first responses that another survey should be sent out.  This revised survey attempted to clarify the questions asked in the first survey and, in addition, specifically solicit information about whether states consider certificates of coverage in determining the application of its laws and when states require compliance with small group rating laws. See Appendix C for copies of the original and revised surveys. 
It is not possible to capture in a survey how or even whether a state will evaluate certain factors in a specific case; it is only possible to capture which factors they may consider in a given case.  As a result, the survey may capture a state’s most aggressive expression of their jurisdictional authority, but not necessarily how the state exercises their jurisdiction in a given situation.  Conversely, some states may consider certain factors in determining whether a law applies based not on specific law or rule enumerating such factors, but on the belief that such judgment is appropriate.  This paper discusses the implications of the extraterritorial application of law in each of the functional areas covered in the survey and the implications of the lack of consistency between states on the point of extraterritoriality.  The implications of selective extraterritorial jurisdiction by a state are also discussed. 
C.  How Selected Areas of Insurance Regulation are Applied
The survey focused on the following issue areas.
1.
Licensing

As noted above, states license insurance companies by requiring that they obtain a “certificate of authority” (COA) to conduct business in that state.  In order to obtain a COA, an insurer must submit certain information to the insurance department and agree to submit to that state’s regulatory authority.  Licensure requirements exist to ensure that, upon initial entry into a state, the insurer possesses the financial resources and infrastructure necessary to service the products sold.  Licensure also provides the ongoing authorization to operate in a state and is closely tied to a state regulator’s ability to enforce applicable laws and regulations, including solvency standards.  For companies, obtaining and maintaining a COA is a significant undertaking, not only because of the resources necessary to make the initial application for it, but also because of the impact of having to satisfy ongoing financial and solvency requirements. 
a.
Survey

The standard applied by the states for determining whether an insurer needs a COA to write group health insurance in a state can be divided, for organizational purposes, into two major categories: 1) states that only consider whether an insurance policy is delivered or issued for delivery in the state (the situs of the contract approach); and 2) states that consider other factors in addition to the situs of the contract in determining whether an insurance policy is delivered or issued for delivery in the state.  The use of one or the other of these standards does not necessarily indicate a major philosophical difference among states.  Many states that consider other factors, such as the factual circumstances surrounding the employer, indicated that they do so because they view them as relevant to the determination of the actual situs of the contract.  
Since licensing generally pivots upon the transacting of insurance business within a state, differences in states’ application and understanding of what is encompassed in transacting insurance may result in jurisdictional overlaps.  Even among those states that look only to where a policy is delivered or issued for delivery, the states have differences in the ways that they interpret the phrase “delivered or issued for delivery,” which may result in jurisdictional overlaps.  For example, some states apply a “most significant relationship” test.  This test looks at a range of factors to determine which state involved with the contract of insurance has the most significant interest in enforcing the contract.  These factors include, but are not limited to, the number of members covered by the policy, the place of contracting, the place of negotiation, the place where the contract is to be performed, the business headquarters, the location of a majority of the employees of a business, the place of the incorporation, or a combination of one or more of these factors. Significantly, the New Hampshire Supreme Court has applied this test to New Hampshire insurance law to decide coverage issues, even though New Hampshire’s insurance statutes identify the location of the risk as determinative of jurisdictional situs.  All of these standards may overlap each other as well as the standard related to the delivery or issuance for delivery of the insurance contract within a state.

Of the thirty-nine states that responded to the survey
, all states reported that they would consider the situs of the contract (i.e. where a policy is delivered or issued for delivery) when determining whether an insurer needs a COA in the state.  Nineteen of the 39 rely solely on the situs of the contract as the basis for determining jurisdiction.
   

The remaining 20 states reported that they would consider circumstances in addition to whether the group master policy is delivered or issued for delivery in the state, when deciding whether a COA is required.
  (Note: Since some of these states would require a COA in more than one of these "other" circumstances, the following list of states does not equal 20.)

· Eleven states reported considering where certificates are delivered or issued for delivery.

· Ten states reported considering whether the insured resides in the state. 

· Fourteen states reported considering work location of the employer
 (One state, Colorado, reported that they consider only whether the employer’s principal place of business is in the state, one state, Wyoming, reported that they consider only whether the state is the location of a branch office that is the primary work location of resident employees, and ten states consider both whether the employer’s principal place of business is in the state and whether there is a branch office in the state 

· Three states reported applying a threshold number and/or percentage of employees who reside in the state.

· Three states reported considering whether the insurer solicited the group coverage in the state.
 

b.
Notable Implications
The survey reveals that the states are not uniform in their interpretation of whether licensing laws apply in certain situations outside of the delivery or issuance for delivery of an insurance contract within the state.  This puts insurers in the position of deciding whether to take the significant step of obtaining certificates of authority in states where they have no connection other than the happenstance of covering a life or lives who may live or have moved to the state, or being unable to provide fully-insured (and therefore fully-regulated) coverage to multi-state employers.  It is also possible that insurers would be required to carve out coverage for employees residing in certain states.  Under any of these scenarios, the implications for consumers, employers, industry and regulators alike are certain complexity, potential confusion and an inability to provide seamless coverage for multi-state accounts other than through the route of self-funding.  
c.
Industry Recommendations
Representatives of the health insurance industry expressed the belief that it is important that states be clear and concise in their interpretation of licensing requirements and that these interpretations not be applied to insurers who do not directly transact insurance business in a state.  
Many regulators contend that they technically could require a certificate of authority where the residency or employment of a few covered lives is the only connection in the state.  However, they agree that as a practical matter, the state would not require licensure.  But without guidelines, it is not possible for an insurer to know with certainty whether a state will require a COA to be obtained in a specific circumstance.  The reality remains that the question of whether insurance is being directly transacted in a state is a fact based inquiry and regulators that claim not to assert jurisdiction based on the residency of a few, are nevertheless reluctant to relinquish it under all circumstances.  Perhaps more significant is the fact that the same set of facts may yield different answers in different states since there are not uniform guidelines under which the facts can be considered.
2.
Provider Access

Provider access laws as discussed here and as addressed in the survey include “any willing provider” type laws and also laws requiring direct access to certain providers irrespective of network (e.g., direct access to OB-GYN); requiring the use of certain providers as primary care provider or access to an "extended referral" or standing referral (e.g., a person who has a serious, complex, chronic or degenerative medical condition.)  Provider access laws also include laws pertaining to co-pays for visits to certain specialists (e.g., co-pay for chiropractor must be same as primary care co-pay); laws requiring that services within the scope of practice for certain types of providers be covered so long as those same services are covered when provided by another type of provider (e.g., eye exams provided by optometrist so long as they are covered when provided by ophthalmologist.)  Provider access laws also include network adequacy provisions for network plans.  
The general benefit of the different types of provider access laws described above is to ensure for the individuals covered under a health plan have meaningful access to the various types of health care providers and facilities that are capable of providing covered services.  Some of these laws also have the effect of setting standards for benefits and levels of coverage – which can sometimes also benefit the providers who are of the type addressed in the law.  
a.
Survey

Of the 39 survey responses, two states, District of Columbia and Hawaii reported that they did not have provider access laws.  Sixteen states reported that they only consider where the policy was delivered or issued for delivery in determining the application of the state’s provider access laws. 
  Twenty-two states consider other factors in addition to where a policy is delivered or issued for delivery, such as whether the certificate is issued in the state, the insured resides in the state, the employer’s principal place of business is in the state, or there is a branch office in the state.
  Of these 37 states, three states (Connecticut, Delaware and Missouri) applied a different standard than that used for determining licensure.
  See Appendix A for detailed chart of results.
b.
Notable Implications
The effect of provider access laws upon insurers is significant from an operational standpoint.  Provider contracting activities must be conducted.  These activities include development of contract language and establishment of reimbursement levels that may need to be created for a type of provider that would not otherwise be included in an insurer’s network but for a provider access law.  Claims systems must be programmed to ensure compliance with the provider access laws that apply to a claim while also processing the claim against the policy provisions of the benefit plan.  The pricing of a benefit plan must be adjusted to take into account the impact that provider access laws may have upon utilization, benefit levels and provider payment.

Application of varying provider access rules creates confusion for both members attempting to access care and for the providers attempting to provide it.  There are instances where the provider access laws of one jurisdiction will conflict with the required provider contracting laws of another, leaving the insurer with no choice but to violate one or the other.   For example, state laws can simultaneously require different levels of co-pays or deductibles, or even require certain co-pays or deductibles while a neighboring state requires direct access and prohibits providers from being required or even permitted to collect co-pays or deductibles.  
c.
Industry Recommendations 

Representatives of the insurance industry recommend that states should be encouraged to interpret provider access laws reasonably so as to apply benefit design issues according to the requirements of the state in which the policy is delivered or issued for delivery, while provider access laws that implicate the contract between the provider and the insurer should be interpreted according to the laws of the jurisdiction in which the provider is located.  Thus, this is one instance where the sole use of state of contract delivery or issuance for delivery as the basis for determining jurisdiction creates some potential for confusion. 

3.
Utilization Review, Grievance Review/Internal Appeals /External Review Laws
Laws pertaining to utilization review, grievance review, internal appeals and external review as discussed here and as addressed in the survey are taken in the context of the framework of the NAIC model acts: Utilization Review and Benefit Determination Model Act and the Health Carrier Grievance Procedure Model Act and External review Model Act.  
Utilization review refers to techniques used by health insurers to monitor the use of, or to evaluate the medical necessity, appropriateness, efficacy or efficiency of health care services, procedures or settings.  Some examples of techniques used include ambulatory review, prospective review, retrospective review, second opinion, certification, concurrent review or case management.  Utilization review laws exist to ensure that utilization review programs are carried out in a manner that balances cost and quality considerations with the benefits promised to the covered individual and that utilization review determinations are made based on appropriate medical information, including medical guidelines adopted by the insurer and patient information from the treating provider.  
Grievance review refers to a health insurer’s internal processes for the resolution of covered persons’ complaints.  The complaints may arise out of a utilization review decision or involve the availability, delivery or quality of health care services; claims payment, handling or reimbursement for health care services; or matters pertaining to the contractual relationship between a covered person or health insurer.  The NAIC models refer to this process as “grievance review” and some states may call it an “internal appeal” process.  The purpose of the laws governing these processes is to ensure that the processes used are fair and take into account the appropriate information about the insurer’s initial determination or action that is the subject of the review, and the information of the covered individual.  The laws also set standards for communication between the insurer and the covered individual regarding the review. 
External review refers to the process under which a covered person is able to receive an independent unbiased review from a qualified person outside of the health insurer.  Generally speaking, a health insurer’s denial of a covered person’s request for service or payment because it does not meet the health insurer’s requirements for medical necessity, appropriateness, health care setting, level of care or effectiveness are eligible for review.  The purpose of external review laws is to ensure that covered individuals are provided access to an independent and impartial review of an insurer’s adverse claim determination based on the aforementioned medical considerations, and that the review is conducted by individuals who possess the appropriate knowledge and qualifications.    
a.
Survey

Of the 39 survey responses, Arkansas and Wyoming do not have utilization review, grievance review, internal appeals or external review laws.  Fifteen states reported that they only consider where the policy was delivered or issued for delivery when determining the application of the state’s utilization review, grievance review, internal appeals and external review laws.
  These same states also reported applying this standard to licensure and provider access laws.
  The remaining 22 states consider other factors in addition to where the policy was delivered or issued for delivery.
  With respect to utilization review, grievance review and internal appeals, seven of the states that reported considering additional factors beyond where the policy is delivered or issued for delivery reported that they apply a different standard than that used for determining licensure.
 Idaho, Mississippi and South Dakota do not have external review laws.  See Appendix A for detailed chart of results. 
b.
Notable Implications 

Extremely detailed requirements for insurers’ conduct of utilization review, grievance review/internal appeals, and external review and communication of the outcome of these reviews to the covered individual are part of these laws.  These reviews are further complicated by the federal rules for claim payment for group health benefit plans promulgated by the U.S. Department of Labor (USDOL) under the authority Employee Retirement Income Security Act (ERISA). 

The NAIC Utilization Review and Benefit Determination Model Act takes the federal rules into account and each state’s utilization review laws are subject to federal preemption if they fail to do so.  Grievance review/internal appeal processes are also subject to the USDOL ERISA Claim Rules and their preemption.  While state requirements must, at a minimum, contain the provisions of the federal rules and may not contain provisions which conflict with the federal rules if federal preemption is to be avoided, states can and do include in their laws requirements that are in addition to those contained in the federal rules.  Insurers must tailor the fine details of all aspects of their utilization review programs and grievance review/internal appeal processes – the processes used, the information used to make a determination, the roles and qualifications of staff and others involved, the content, timing and type of communication of the information to the beneficiary – to meet the requirements of each state whose laws apply, while also maintaining compliance with the federal claim rules.  Not surprisingly because of the very detailed nature of grievance review/internal appeal laws, insurers must also establish very detailed processes which comply exactly with a state’s requirements as well as with the federal rules.  
Because the external review is conducted by an outside party rather than by the insurer, it is only the provisions of law concerning such matters as an individual’s right to external review, eligibility for review, and interactions between the various parties involved in the review (i.e., the insurer, the covered individual, the insurance regulator and/or the independent review organization) which impact the operations of the insurer.  However, even these legal requirements are quite detailed.
The existence of differing state requirements  regarding their own utilization review, grievance procedures, internal appeals and external review laws, combined with differing interpretations of the USDOL ERISA Claim Rules with which these laws interface results in the application of often-times conflicting requirements of multiple states to a single claim.  Insurers are put in the difficult position of deciding with which state’s requirements to comply and how best to serve the interests of the group policyholder and the beneficiaries under the policy.  
c.
Industry Recommendations
Representatives of the health insurance industry have expressed that applying the requirements of the state in which the policy is delivered or issued for delivery attach to utilization review, grievance review/internal appeals, and external review is imperative to provide consumers full protections afforded them by these laws, and that states need to be uniform in this approach.  
4.
Prompt Pay

Prompt pay laws refer to state laws that require that insurance companies adjudicate and pay claims within a certain number of days.  Prompt pay laws often also set out detailed standards for the communications between insurer and claimant which occurs at every stage of the claim adjudication process, from initial submission by the claimant to final payment or denial.  These laws are intended to establish minimum expectations for payment upon which health care providers may rely for the operation of their business.  
a.
Survey

Of the 39 responses, Wisconsin reported that it does not have a prompt pay law.  Eighteen of the 39 responding states that do have a prompt pay law indicated that they would consider only the state where the contract was delivered or issued for delivery when determining the application of the state prompt pay laws.
 These same states, with the exception of Connecticut, Maryland, Texas and West Virginia,
 consider only the state where the contract was delivered or issued for delivery for purposes of licensure, provider access, utilization review, grievance review, internal appeals and external review.  The remaining 20 states that have prompt pay laws reported that they consider other factors in addition to where the policy is delivered or issued for delivery, such as whether the certificate is issued in the state, the one insured resides in the state, the employer’s principal place of business is in the state or there is a branch office in the state, when determining the application of the state prompt pay laws.
  See Appendix A for detailed chart of results.
b.
Notable Implications
Insurers’ provider contracts and claim processing are affected by prompt pay laws.  Claim payment systems must be programmed to comply with every minute detail of a state’s prompt pay law, as well as comply with the USDOL Claim Rules, which also apply.  One small system error can result in large numbers of claims not processed in compliance with the law – and payment of statutory interest on claims not paid timely.

Prompt pay laws are a second area of regulation where using the state where a contract is delivered or issued for delivery as the sole basis for determining jurisdiction can create potential for confusion.  Insurers covering the employees of a single employer with employees in more than one state often will enter into contracts with provider groups in states other than where the insurance contract is delivered or issued for delivery.  Inconsistent requirements from state to state, when accompanied by overlapping jurisdictional claims, make it impossible for insurers to efficiently provide services for their beneficiaries.  Insurers can only make one payment at a time for one service rendered.  
To be caught between conflicting states (for example, the one in which the contract is delivered or issued for delivery, and the one in which the service was rendered) creates confusion for providers, for insurers and ultimately for the beneficiary of the services.  
c.
Industry Recommendations 

Representatives of the insurance industry urge states to apply the prompt pay laws of the state in which the service is rendered when payment is made directly to the provider, and to agree among themselves to adopt this approach on a uniform basis.
5.
Mandated Benefits

Mandated benefit laws are state laws that require health insurance policies to include, or sometimes, to offer coverage for certain conditions, procedures, medical equipment, coverage for health care services provided by certain types of providers, such as chiropractors or podiatrists, or coverage to certain populations, such as adopted and non-custodial children.  The purpose of these laws is straightforward – to guarantee that individuals who are insured will have coverage (or, in some cases, that the employer who is selecting the plan has an option to include coverage) for the service or type of provider that is the subject of the mandate.  Insurers must modify benefit plan documents, revise premium rates and program claims systems to comply with new benefit mandates.
a.
Survey

Of the 39 states that responded to the survey, fourteen reported considering only where the policy was delivered or issued for delivery when determining the application of state mandated benefit laws.
  These states, with the exception of South Dakota and West Virginia, also reported considering only the situs of the contract for purposes of licensure, provider access, utilization review, grievance review, internal appeals, external review and prompt pay. 
  The remaining 25 states indicated that they would consider other factors, such as whether the certificate is issued in the state, the one insured resides in the state, the employer’s principal place of business is in the state or there is a branch office in the state when determining the application of mandated benefits.
  Of these 25 states, eleven states reported that they apply a different standard than that used for determining licensure.
 Eleven states reported that the standard that applied would differ depending on the mandate at issue.
 See Appendix A for detailed chart of results.
b.
Notable Implications
Insurers are faced with differing and some times conflicting benefit mandates across the country.  Although differences can be overcome by adopting a benefit design that satisfies all legal requirements, it is another matter when the mandates of the particular states involved for a specific employer group conflict.  It is therefore challenging for an insurer to underwrite a truly uniform group policy on a multi-state basis.  This is troublesome, not only for the insurers attempting to create and provide a nation-wide product, but also for employers who are unable to create a level benefit for their national workforce, and for employees who are treated differently than co-workers simply based on residence.  It is quite often easier for larger employers to self fund.  

Employees similarly face confusion regarding the level of benefits to which they are entitled.  State mandates not only require different benefits, but also different levels of the same benefit.  A group health insurance policy, for example, may simultaneously be required to provide a specific number of mental health outpatient visits under one state’s mandated mental health benefit, but simultaneously must ensure that a beneficiary receives a specific dollar amount of benefits under a neighboring state mandate.  Neither the insurer, employer, nor employee will be able to determine exactly which benefit requirement is the richer, or which benefit requirement will attach. 
It is understood by insurers and regulators alike that lawmakers can and often do enact mandated benefit laws based specifically on residency.  The rationale for this type of approach is understandable – lawmakers are used to making laws which govern all of their constituents.  But such an approach does not come without some negative practical consequences.  
c.
Industry Recommendations
Representatives of the health insurance industry, while recognizing that state insurance departments are not responsible for enacting the statutes that create benefit and provider mandates, urge states to adhere to a general understanding that unless statutory language clearly requires an extraterritorial application, the regulators charged with interpretation will not find one.  The industry asserts that a uniform understanding that the requirements of the jurisdiction where a contract is delivered or issued for delivery should govern unless legislative intent is clear beyond a doubt is imperative for the creation of an efficient and affordable fully-insured health benefit system.
6.
Form Filing Requirements
Form regulation is carried out to ensure compliance with a large number of state laws and regulations pertaining to areas including but not limited to mandated benefits, provider access, prompt pay, benefit design, rating, utilization review, grievance review and internal appeals, external review, unfair trade practices, and readability.  States often have different requirements for health insurance, depending on whether the product is sold to individuals, associations (group or non-group), trusts, small employers or large employers.  Filing and approval requirements exist to ensure that insurers’ forms comply with applicable laws and regulations.  These requirements some times also exist to ensure that state insurance regulators have ready access to the forms used in their state, and may exist even when the state does not have substantive regulatory authority over the insurer issuing the policy.  A requirement to file forms in this situation is referred to as an “informational filing.”
a.
Survey

Of the 39 survey responses, 26 states reported that they would not require forms to be filed from insurers that did not have a COA in the state.
  Thirteen states reported that they would under certain circumstances require forms to be filed in the state when no certificate of authority was issued or required.
  (Note: Since some states responded that they would consider more than one of the listed factors, the following list does not equal 14)  Eight states would require form filings if an insured person resides in the state.
  Eight states would require form filings if the employer’s principal place of business was in the state.
  Seven states would require form filings if there was a branch office in the state that was the principal work location of residents in the state.
  Two states indicated other circumstances where a form filing involving a single-employer group would be required.  Pennsylvania reported that it may require an insurer to file to resolve a question about whether a COA was required or not.  Texas requires an informational filing if the policy is issued outside Texas, but covers the insured in Texas; the filing is subject to review and approval if it conflicts with Texas law.  See Appendix A for detailed chart of results.
b.
Notable Implications
Whether for approval or just informational, filing requirements can be a critical regulatory tool and provide important information about who is operating and in what capacity within a state.  The type of information learned from submission of the insurance policy forms often leads to the assertion of a state’s jurisdiction over a plan, often in at least one of the areas of regulation mentioned in this paper.  
Requirements for form approvals by a state other than the one where the policy is delivered or issued for delivery create requirements for different benefits and possibly different rates from multiple jurisdictions.  Where conflicts exist between the laws of the multiple states involved, insurers are forced to provide different benefits within the contract for the same eligible classes, based on residency rather than on a single set of benefits that is fair and non-discriminatory for all employees covered under the same group policy. New Hampshire pointed out that a state may be reluctant to give up its regulatory oversight over policy forms and rates if there is no assurance that the policy will not be subjected to review by another state.  Nevertheless, 26 of the 39 responding states do not review policy forms or rates of insurers that are not required to have a COA in their state.   
c.
Industry Recommendations
Representatives of the health insurance industry support adoption by all states of the NAIC Health Policy Rate and Form Filing Model as a means of alleviating the problems relating to extraterritorial jurisdiction that are caused by the lack of uniformity in states’ form filing requirements.  
7.
Small Group Rating Laws
States have enacted laws designed to increase pooling in the small group market by prohibiting or limiting the variation of premiums.  States have taken different approaches, including:  community rating adjusted community rating and rating bands limiting the variation in premiums attributable to certain rating factors. 

a.
Survey

The revised survey asked whether a state would apply its small group rating laws in the case of a single employer plan that was issued to an employer in another state.  The original survey did not contain a question on this topic.  Of the nineteen states that responded to this survey question
, seven states indicated that small group rating laws would apply.
  The remaining twelve states reported that small group rating laws would not apply.
  See Appendix A for detailed chart of results.
b.
Notable Implications
The involvement of multiple states in a single-employer situation is probably much less frequent among small employers than it is among large employers.   Small group rating laws of most states impose restrictions or requirements relating to variation in premiums charged to the employees and dependents within a small group.  Therefore, except in the rare instance when all states claiming jurisdiction over a particular small group have identical small group rating laws, the insurer will not be able to simultaneously comply with the laws of all states involved.  Additionally, having the employees of the same small group rated under different methodologies will cause confusion and possibly perception of unfairness among employees.  
c.
Industry Recommendations
Some regulators are concerned that some small employers may wish to evade the rating laws of the state which should rightly have jurisdiction in order to obtain coverage more cheaply in another state that allows greater differentiation based on health or other factors.   The industry asserted that this is not something which occurs on the part of insurers. However, adopting an approach wherein regulators consider the employer’s principal place of business or other factors beyond the situs of the contract in those cases where contract situs and principal place of business differ should allow regulators to address this concern when determining whether to exercise jurisdiction.  
8.
Complaint Handling

Every insurance department has a consumer services division dedicated to responding to consumers’ insurance-related questions and complaints, assisting consumers in resolving those complaints whenever possible, and helping consumers understand their options for dealing with insurance-related matters.  This service is a very important one to consumers.  Complaint investigation by a regulator in most cases requires some interaction with the insurer in order to obtain information and the company’s response to the allegations of the insured or justification for its actions.  Many states have laws or administrative rules which set deadlines and standards for other aspects of an insurer’s response to a regulator’s request for review of a consumer complaint.  All information reviewed in a complaint investigation must be viewed in the context of the policy (if one exists) and the applicable state insurance laws and regulations.

a.
Survey

Of the 38 states that responded to this question
 all indicated that they would assist a consumer in getting to the appropriate regulator in order to resolve their issue.  Whether the responses indicated that the same level of assistance was or was not offered, all states expressed that the state with jurisdiction was the appropriate party to resolve a consumer’s issue.  See Appendix A for detailed chart of results.
b.
Notable Implications
All jurisdictions have the ability to provide assistance to their citizens. Whether an insurer is authorized to transact business, or whether a policy is delivered or issued for delivery in a locale does not prevent consumer services divisions from assisting individuals who have questions about their policies.  Furthermore, there are not any laws that prohibit one state from assisting another in this activity.  States must be willing to communicate and work with each other to assure that consumer complaints are handled according to the standards of the proper jurisdiction, whether by agreement among the states in question as to which has the better claim to jurisdiction or coordination between the state receiving the complaint and the state which has jurisdiction.  
c.
Industry Recommendations
There is nothing in any state law or regulation that prohibits one state from assisting a citizen in another state with questions about their policy.  If there is to be a system of communication and interpretation that will encourage employers to return to the insured market place, states must communicate and work with each other.
9.
Efforts to Coordinate on Jurisdictional Issues
The survey asked the states to discuss whether they have “a formal or informal understanding with any other state regarding which state’s laws apply when a person resides in one state and has coverage through an employer located in that other state.” Three choices were included with places to check the box that applied: 1) no such understanding; 2) an informal understanding; or a formal understanding.  

a.
Survey

Of the 37 states that responded to this question
, only Maine and Wisconsin indicated that that they had reached an informal understanding with other states regarding the assertion of regulatory authority over a plan. The remaining states indicated that they had not established an understanding, formal or informal. See Appendix A for detailed chart of results.
b.
Notable Implications
A lack of communication and coordination between states on jurisdictional issues – regardless of the actual jurisdictional boundaries and overlaps created by individual state law and interpretation – increases the potential for all of the implications of extraterritorial application of state law identified in the preceding sections to be realized.  It is critical that states communicate with each other, that states have a clear understanding of where jurisdictional boundaries lie, and that states be willing to work together with each other and with the industry to eradicate the conflicts and confusion that exist in the group market today.

c.
Industry Recommendations
Industry representatives pointed out that states have demonstrated successful collaboration and coordination in other areas.  One such example of states reaching an understanding about the exercise of their jurisdiction is the NAIC financial accreditation program.  Under the NAIC financial accreditation program, full faith and credit is given to the financial analysis of an accredited state in every other state participating in the program. This system relies upon deference to a domiciliary state, which is not appropriate for the many functional areas covered in this paper; it is nonetheless an example of very successful coordination and mutual reliance.   
D. Findings

In most cases the question of where a policy is delivered or issued for delivery is fairly straightforward:  the insurance policy is delivered or issued for delivery in the same state that the employer has its principal place of business, which is the same state where all or the great majority of the employer’s employees work.  However, if one of these assumptions does not apply, the insurer will have to consider whether a state other than the state where the policy was delivered or issued for delivery would require a certificate of authority or compliance with other insurance laws.

Clearly a multitude of interpretations exists in the regulation of insurance in relation to when and how a state’s laws apply to transactions of insurance within the state’s boundaries.  The differences in specific requirements of each state sometimes results in not just multiple requirements being applied to the same insurance contract, but also conflicting requirements.  If variation among states on the point of regulatory jurisdiction is to be reduced, there is a need either for a generally recognized uniform interpretation of state insurance requirements or for a general agreement that state insurance regulators will not infer an extraterritorial application of regulatory authority (i.e., law, regulation or bulletin) except where specifically required by statute. 
States do not have any formal or informal agreements to avoid the problems that can result from theses differences.

E. 
Conclusion and Recommendations
When states assert regulatory authority over individual insurance contracts on many different bases leading to situations where more than one state may regulate the same insurance contract, the result is regulatory uncertainty for insurers regarding which state requirements are applicable, and potential confusion for consumers (including group sponsors) and providers regarding their rights and expectations with respect to their relationship with an insurer.  In some cases, employers may prefer to self-fund their health plan to avoid the impact that multiple-state regulation may have on an insured plan, thus denying covered individuals the protections of any state regulation.  Such an effect is a concern to regulators too. According to industry representatives, some insurers see federal regulation as a means of solving these problems.  Certainly, this would also be of concern to regulators.  Additionally, insurers’ ability to operate in a cost-effective manner and serve consumers efficiently is diminished when more than one state exerts jurisdiction over a contract.  Regulators recognize that greater administrative costs are not in the interest of consumers.  When multiple states exert jurisdiction over a single contract with multiple and conflicting requirements, these adverse effects are even greater.  
Representatives of the health insurance industry have stressed that, if the goal is to make state regulation not only palatable, but preferable for employers, there is no more important undertaking than to create a uniform and seamless marketplace wherever possible.  These representatives further state that state regulators must work with each other and assert jurisdiction over an insurer, a contract, a form or a complaint according to a uniform national understanding and framework rather than asserting jurisdiction over one of these merely because it is possible to do so.  State insurance regulators agree that insurance regulation should not be unduly burdensome or have the effect of driving employers out of the state-regulated market.  Insurance regulators view consumer protection as the primary purpose of insurance regulation and to the extent that a common approach in the context of large employers with worksites in more than one state furthers this consumer protection goal, then states may be able to agree on a primary approach for determining regulatory authority.  
The NAIC’s financial accreditation program is one example of a successful program where states are able to cooperate and avoid multiple overlapping and conflicting financial requirements from state to state.  Under the NAIC financial accreditation program, the domiciliary regulator is responsible for overarching financial analysis for the insurer nationwide.  Full faith and credit is given to the financial analysis of an accredited state in every other state participating in the program.  While deference to a domiciliary state is not appropriate in this context and is not advocated here, it does demonstrate that states can identify and implement coordinated regulatory efforts in ways that are appropriate to the circumstances.

Industry submitted information about insurers’ experiences and viewpoints pertaining to different functional areas of regulation and recommendations about the circumstances under which a state’s regulation should apply.  Regulators determined that the adoption of a common approach to determining and asserting states’ regulatory authority could help to address jurisdictional issues encountered by insurers covering single-employers with legitimate worksites in more that one state.  The subgroup therefore undertook the development of a set of recommendations for what that approach should be.  

Practical considerations prevent this paper from recommending wholesale changes to the factors states will look to in determining the application of all their state’s laws or in all situations.  As was noted above, state legislatures make the laws that regulators enforce, and while there is discretion involved, the letter of the law cannot be ignored.  Sweeping recommendations that apply to all employer group plans including multiple employers and single-employer plans with just one worksite would not allow for the flexibility necessary to take into account unusual situations or circumstances where abuses may occur.  And principles and considerations entirely different from those discussed in this paper may be appropriate to consider regarding laws not specific to insurance regulation.  Finally, it is recognized that court decisions, even on matters of insurance law, may not conform to the recommendations made in this paper.  However this paper can provide guidance on the subjects to assist state insurance regulators in their decision-making about when to apply regulation where an insurance law or rule allows for regulator discretion.  Therefore, these recommendations are narrowly tailored to address the need for a more uniform approach in the context of single employers with legitimate worksites in more than one state, while preserving the states ability to be flexible and reactive to situations in the marketplace.  
A domiciliary regulator approach or any "one size fits all" approach to jurisdictional issues is not likely to work for each of the areas of regulation included in this report.  However, in order to help alleviate some of the issues outlined in the paper, the following framework is recommended to state regulators for determining whether insurance regulatory authority exists and/or exercised in the context of a single-employer plan with legitimate worksites in more than one state.   These recommendations apply to the interpretation and application of existing law and rule only to the extent that the law or rule allows for regulator interpretation and discretion.

· For regulation of the areas of company authority, provider access laws relating to benefits, utilization review, internal appeals, external review, and small employer group: Exerting jurisdiction over insurers in the state only in cases where the contract has been delivered or issued for delivery when the state designated for issuance and delivery is also the state where the employer has its primary or principal place of business.  (For purposes of making this determination of primary or principal place of business is defined as the one where an employer has its headquarters or significant place of business and where persons with decision-making authority are employed.) Other factors, in those states that consider other factors, should only be considered when there are circumstances warranting further inquiry, such as if the principal place of business is in a state other than the state where the policy is delivered or issued for delivery.

· For complaint handling:  Exert jurisdiction over insurers in the state only in cases where the functional area that is the subject of the complaint is regulated by the state or where the contract has been delivered or issued for delivery, when the state designated for issuance and delivery is a state where the employer has its primary or principal place of business.  Some states may still wish to take an active role in referring cases involving a resident of that state has coverage that falls under the jurisdiction of another state, rather than simply providing the consumer the contact information for the regulators in that other state.  Serving in an intermediary capacity between the consumer and the regulator of the state that has jurisdiction is not inconsistent with the approach that is being recommended here.
· For provider access laws relating to provider contract issues:  Exert regulatory authority based on the location of the provider, since the prevailing jurisdictional interest is the state where the provider is located.

· For prompt pay: Exert regulatory authority based on the state in which the service is rendered when payment is made directly to the provider.

· For mandates:  Many state benefit mandate laws are written in specific language which leaves no room for regulator discretion regarding state jurisdiction.  But where law does not specifically apply a mandate beyond the boundaries of a contract delivered or issued for delivery in the state, do not apply the state mandate if the primary or principal place of business is also in that state where the policy was delivered or issued for delivery.  

· For form review:  Adopt the NAIC Health Policy Rate and Form Filing Model (# 165) which will provide a uniform process for review and approval of health policy forms. 

If absolute uniformity is the goal, then an interstate compact could be considered as an effective way of achieving a uniform regulatory approach in each area across state lines.
  Such a compact could adhere to the above recommendations or other terms agreed to by its member states.  
States are also encouraged to consider the above recommendations when they have opportunity to provide input into draft legislation and when they are promulgating new rules.

APPENDIX A

1. CERTIFICATE OF AUTHORITY – States that consider other factors 

	STATE
	Policy Issued
	Certificate Issued
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA
	X
	X
	X
	X
	X
	

	ARKANSAS**
	X
	
	X
	
	X
	

	CALIFORNIA**
	X
	
	
	X
	
	Majority of employees

Employer solicited

	COLORADO
	X
	
	
	X
	
	

	FLORIDA
	X
	X
	
	
	
	

	HAWAII**
	X
	
	N/A
	X
	X
	

	IDAHO**
	X
	
	X
	X
	X
	

	LOUISIANA**
	X
	
	X
	X
	X
	

	MAINE
	X
	X
	
	X
	X
	

	MARYLAND
	X
	
	
	
	
	X

Employer solicited

	MINNESOTA
	X
	X
	X
	X
	X
	X

% of employees

	MISSISSIPPI
	X
	X
	X
	X
	X
	

	MONTANA**
	X
	
	X
	
	
	

	NEW HAMPSHIRE
	X
	X
	
	X
	X
	

	NEW MEXICO
	X
	X
	
	
	
	

	OKLAHOMA
	X
	X
	X
	X
	X
	

	SOUTH DAKOTA
	X
	
	
	
	
	X

Employer solicited

	UTAH
	X
	X
	X
	X
	X
	X 

% of employees

	WEST VIRGINIA
	X
	X
	
	
	
	

	WYOMING
	X
	X
	X
	
	X
	

	20 
	20
	11
	10
	12
	12
	5


**State filled out original survey which did not include a question about certificates and state did not otherwise indicate the application of the state law with respect to certificates issued in the state. 

19 States consider issue state of the policy only: Alabama, Connecticut, Delaware, District of Columbia, Georgia, Illinois, Kentucky, Massachusetts, Michigan, Missouri, New Jersey, New York, North Carolina*, North Dakota, Oregon, Pennsylvania, Texas, Virginia and Wisconsin. *North Carolina would require a COA if the insurer transacting insurance in NC was not licensed in the state where the master policy was issued. 

2.  PROVIDER ACCESS– States that consider other factors 

	STATE
	Policy Issued
	Certificate Issued
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA
	X
	X
	X
	X
	X
	

	ARKANSAS**
	X
	?
	X
	
	X
	

	CALIFORNIA**
	X
	
	
	X
	
	Majority of employees

	COLORADO
	X
	
	
	X
	
	

	CONNECTICUT+
	X
	X
	
	
	
	Law applies if 51% or more employees in CT

	DELAWARE+
	X
	X
	X
	X
	
	

	FLORIDA
	X
	X
	
	
	
	

	IDAHO**
	X
	
	X
	X
	X
	

	LOUISIANA**
	X
	
	X
	X
	X
	HMO only

	MAINE
	X
	
	
	X
	X
	

	MINNESOTA
	X
	X
	X
	X
	X
	X

% of employees

	MISSISSIPPI
	X
	X
	X
	X
	X
	

	MISSOURI+
	X
	X
	X
	X
	X
	

	MONTANA**
	X
	
	X
	
	
	

	NEW HAMPSHIRE
	X
	X
	
	X
	X
	

	NEW MEXICO
	X
	X
	
	
	
	

	OKLAHOMA
	X
	X
	X
	X
	X
	

	SOUTH DAKOTA
	X
	
	
	
	
	X

Employer solicited

	UTAH
	X
	X
	X
	X
	X
	X 

% of employees

	WEST VIRGINIA
	X
	X
	
	
	
	

	WYOMING
	X
	X
	X
	
	X
	

	22 (3+)
	22
	13
	12
	13
	12
	7


DISTRICT OF COLUMBIA, HAWAII – NO LAWS

+Apply different standard than applied to COA

**State filled out original survey which did not include a question about certificates and state did not otherwise indicate the application of the state law with respect to certificates issued in the state.

16 States consider issue state of the policy only: Alabama, Georgia, Illinois, Kentucky, Maryland, Massachusetts, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, Pennsylvania, Texas, Virginia, and Wisconsin. In Texas, the application of provider access and contracting requirements may vary depending on the specific facts, type of provider, and the particular statutory provision applicable.
 3.  UR/Grievance Review/Internal Appeals– States that consider other factors 

	STATE
	Policy Issued
	Certificate Issued
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA+
	X
	X
	
	
	
	

	CALIFORNIA**
	X
	
	
	X
	
	Majority of employees 

	COLORADO
	X
	
	
	X
	
	

	CONNECTICUT+
	X
	X
	
	
	
	

	DELAWARE+
	X
	X
	X
	X
	
	

	FLORIDA
	X
	X
	
	
	
	

	HAWAII**
	X
	
	N/A
	X
	X
	

	IDAHO**
	X
	
	X
	X
	X
	MCOs only

	ILLINOIS+*
	X
	X
	
	
	
	

	LOUISIANA**
	X
	
	X
	X
	X
	

	MAINE
	X
	X
	
	X
	X
	

	MARYLAND+
	X
	
	
	
	
	X

No comparable law in issue state

	MINNESOTA
	X
	X
	X
	X
	X
	X

% of employees

	MISSISSIPPI
	X
	X
	X
	X
	X
	

	MISSOURI+
	X
	X
	X
	X
	X
	

	MONTANA**
	X
	
	X
	
	
	

	NEW HAMPSHIRE
	X
	X
	
	X
	X
	

	NEW MEXICO
	X
	X
	
	
	
	

	OKLAHOMA
	X
	X
	X
	X
	X
	

	SOUTH DAKOTA
	X
	
	
	
	
	X

Employer solicited

	TEXAS+**
	X
	
	X
	
	
	

	UTAH
	X
	X
	X
	X
	X
	X 

% of employees

	WEST VIRGINIA
	X
	X
	
	
	
	

	23 (7+)
	23
	15
	11
	14
	11
	6


ARKANSAS AND WYOMING – NO LAWS

+Apply different standard than applied to COA

· Illinois considers other factors only with respect to the application of utilization review laws.

**State filled out original survey which did not include a question about certificates and state did not otherwise indicate the application of the state law with respect to certificates issued in the state.

15 States consider issue state of the policy only:  Alabama, District of Columbia, Georgia, Kentucky, Massachusetts, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, Pennsylvania, Virginia and Wisconsin.  Illinois reported that it considers only where the policy was issued or delivered when determining the application of internal appeals laws.
4.  EXTERNAL REVIEW –States that consider other factors 

	STATE
	Policy Issued
	Certificate Issued
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA+
	X
	X
	
	
	
	

	CALIFORNIA**
	X
	
	
	X
	
	Majority of employees

	COLORADO
	X
	
	
	X
	
	

	CONNECTICUT+
	X
	X
	
	
	
	

	DELAWARE+
	X
	X
	X
	X
	
	

	FLORIDA
	X
	X
	
	
	
	

	HAWAII**
	X
	
	N/A
	X
	X
	

	LOUISIANA**
	X
	
	X
	X
	X
	

	MAINE**
	X
	X
	
	X
	X
	

	MARYLAND+
	X
	
	
	
	
	X

No comparable law in issue state

	MINNESOTA**
	X
	X
	X
	X
	X
	X

% of employees

	MISSOURI+
	X
	X
	X
	X
	X
	

	MONTANA**
	X
	
	X
	
	
	

	NEW HAMPSHIRE**
	X
	X
	
	X
	X
	

	NEW MEXICO
	X
	X
	
	
	
	

	OKLAHOMA
	X
	X
	X
	X
	X
	

	TEXAS+**
	X
	
	X
	
	
	

	UTAH
	X
	X
	X
	
	
	X 

% of employees

	WEST VIRGINIA
	X
	X
	
	
	
	

	19 (6+)
	19
	12
	9
	11
	8
	4


ARKANSAS, IDAHO, MISSISSIPPI, SOUTH DAKOTA AND WYOMING – NO LAWS 

+Apply different standard than applied to COA

**State filled out original survey which did not include a question about certificates and state did not otherwise indicate the application of the state law with respect to certificates issued in the state.

15 States consider issue state of the policy only: Alabama, District of Columbia, Georgia, Illinois, Kentucky, Massachusetts, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, Pennsylvania, Virginia and Wisconsin.  
5. PROMPT PAY– States that consider other factors 

	STATE
	Policy Issued
	Certificate Issued
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA
	X
	X
	X
	X
	X
	

	ARKANSAS**
	X
	
	X
	
	X
	

	CALIFORNIA**
	X
	
	
	X
	
	Majority of employees

	COLORADO
	X
	
	
	X
	
	

	DELAWARE+
	X
	X
	X
	X
	X
	

	FLORIDA
	X
	X
	
	
	
	

	HAWAII**
	X
	
	N/A
	X
	X
	

	IDAHO**
	X
	
	X
	X
	X
	

	LOUISIANA**
	X
	
	X
	X
	X
	

	MAINE
	X
	
	
	X
	X
	

	MINNESOTA
	X
	X
	X
	X
	X
	X

% of employees

	MISSISSIPPI
	X
	X
	X
	X
	X
	

	MISSOURI+
	X
	X
	X
	X
	X
	

	MONTANA**
	X
	
	X
	
	
	

	NEW HAMPSHIRE
	X
	X
	
	X
	X
	

	NEW MEXICO
	X
	X
	
	
	
	

	OKLAHOMA
	X
	X
	X
	X
	X
	

	SOUTH DAKOTA**
	X
	
	
	
	
	X

Employer solicited

	UTAH
	X
	X
	X
	X
	X
	X 

% of employees

	WYOMING
	X
	X
	X
	
	X
	

	20 (2+)
	20
	12
	12
	14
	14
	5


WISCONSIN – NO LAWS

+Apply different standard than applied to COA

**State filled out original survey which did not include a question about certificates and state did not otherwise indicate the application of the state law with respect to certificates issued in the state.

18 States consider issue state of the policy only: Alabama, Connecticut, District of Columbia, Georgia, Illinois, Kentucky, Maryland, Massachusetts, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, Pennsylvania, Texas, West Virginia and Virginia.
6.  MANDATED BENEFITS– States that consider other factors 

	STATE
	Policy Issued
	Certificate Issued
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA+
	X
	X
	
	
	
	

	ARKANSAS**
	X
	
	X
	
	X
	

	CALIFORNIA
	X
	
	
	X
	
	Majority of employees

	COLORADO
	X
	
	
	X
	
	

	DELAWARE+
	X
	X
	X
	
	
	

	FLORIDA*
	X
	X
	
	
	
	

	HAWAII* **
	X
	
	N/A
	X
	X
	

	IDAHO+**
	X
	X
	
	
	
	

	KENTUCKY+*
	X
	X
	
	
	
	

	LOUISIANA**
	X
	
	X
	X
	X
	

	MAINE+* 
	X
	X
	X
	X
	X
	

	MARYLAND+*
	X
	X
	X
	X
	X
	

	MASSACHUSSETS
	
	
	
	
	
	

	MINNESOTA*
	X
	X
	X
	X
	X
	% of employees

	MISSISSIPPI*
	X
	X
	X
	X
	X
	

	MISSOURI+*
	X
	X
	X
	X
	X
	

	MONTANA
	X
	
	X
	
	
	

	NEW HAMPSHIRE+*
	X
	X
	X
	X
	X
	

	NEW MEXICO
	X
	X
	
	
	
	

	OKLAHOMA
	X
	X
	X
	X
	X
	

	PENNSYLVANIA+* **
	X
	
	
	
	
	

	TEXAS+ *  **
	X
	
	X
	
	
	

	UTAH
	X
	X
	X
	X
	X
	% of employees

	WISCONSIN+
	X
	X
	X
	
	X
	25% certificate holders

	WYOMING
	X
	X
	
	
	
	

	25 (11+) (11*)
	25
	15
	13
	11
	11
	5


+Apply different standard than applied to COA

*State reported that the application of benefit mandates would be mandate-specific.

**State filled out original survey which did not include a question about certificates and state did not otherwise indicate the application of the state law with respect to certificates issued in the state.

14 States consider issue state of the policy only: Alabama, Connecticut, District of Columbia, Georgia, Illinois, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, South Dakota, West Virginia and Virginia.
7.  FORMS– States that require form filings from companies not licensed in the state.

	STATE
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA
	X
	X
	X
	

	COLORADO
	
	X
	
	

	DISTRICT OF COLUMBIA
	
	X
	
	

	IDAHO
	X
	X
	X
	

	MAINE
	X
	X
	X
	

	MINNESOTA
	X
	X
	X
	

	MISSISSIPPI
	X
	X
	X
	

	MISSOURI
	
	
	
	To determine  true group status

	MONTANA
	X
	
	
	

	PENNSYLVANIA
	
	
	
	To determine if met best interest test

	TEXAS
	
	
	
	Informational filing required if policy issued outside TX, but covers TX residents. 

	WISCONSIN
	X
	X
	X
	25% certificate holders

	WYOMING
	X
	
	X
	

	13
	8
	8
	7
	5


26 states do not require form filings if not licensed in the state: Alabama, Arkansas, California, Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, New Hampshire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon, South Dakota, Utah, West Virginia and Virginia.
8.  SMALL GROUP RATING LAWS – states that require compliance with their small group rating laws when master policy is issued in another state.

	STATE
	Insured

Resides
	Principal 

Place of Bus.
	Branch 

Office
	Other

	ALASKA
	X
	X
	X
	

	COLORADO
	
	X
	
	

	DELAWARE
	X
	X
	X
	

	ILLINOIS
	
	X
	X
	

	MISSISSIPPI
	X
	X
	X
	

	NORTH DAKOTA
	
	X
	
	If a majority of the employees are in North Dakota, or if no states has a majority, the primary business location is North Dakota

	OKLAHOMA
	X
	X
	X
	If employer had on at least 50% of its working days the preceding quarter, employed no more that 50 eligible employees, the majority of whom were employed in Oklahoma.

	7
	4
	7
	5
	2


This question was only asked on a follow-up survey. The following states responded to the first survey which did not contain a question on the application of small group rating laws: Arkansas, California, District of Columbia, Georgia, Hawaii, Idaho, Kentucky, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Montana, New Hampshire, New Jersey, Oregon, Pennsylvania, South Dakota, Texas, Virginia, West Virginia and Wisconsin.

12 States do not require compliance with their small group rating laws when policy is issued in another state:  Alabama, Connecticut, Florida, New York, Maine, Maryland, Missouri, Wyoming, New Mexico, North Carolina (unless there was no COA in state where policy was issued), Maryland and Utah.

9.  COMPLAINT HANDLING –States were asked to indicate the level of assistance they gave to consumers with policies issued in another state and whether there was an informal or formal understanding with other states for resolving issues involving concurrent jurisdiction.

	STATE
	SAME LEVEL OF ASSISTANCE
	NO, REFER TO OTHER STATE
	DEPENDS / OTHER ANSWER
	AGREEMENTS? 

	ALASKA
	
	X
	
	No 

	ARKANSAS
	X
	
	
	No

	CALIFORNIA
	
	
	X
	No

	COLORADO
	
	X
	
	No

	CONNECTICUT
	
	X
	
	No

	DELAWARE
	X
	
	
	No

	DISTRICT OF COLUMBIA
	
	X
	
	No

	GEORGIA
	X
	
	Assist and coordinate with the situs state
	No

	HAWAII
	X
	
	
	No

	IDAHO
	X
	
	
	No

	ILLINOIS
	X
	
	Refer to state with jurisdiction and help if no answer
	No

	KENTUCKY
	
	
	Assist and refer
	No

	LOUISIANA
	X
	
	
	No

	MAINE
	
	
	Make sure someone is helping and follow-up
	Informal understanding 

	MARYLAND
	
	X
	Investigate medical necessity denials
	No

	MASSACHUSSETS
	
	
	Help as a courtesy
	No

	MICHIGAN
	
	
	Help and refer
	No

	MINNESOTA
	X
	
	
	No

	MISSISSIPPI
	X
	
	
	No

	MISSOURI
	
	
	Help and refer to state where contract was issued
	No

	MONTANA


	
	X
	
	

	NEW HAMPSHIRE
	
	
	Depends on the circumstances
	No

	NEW JERSEY
	
	X
	
	No

	NEW MEXICO
	
	
	Handled the same initially, referral for resolution likely.
	No

	NEW YORK
	
	X
	
	No

	NORTH CAROLINA
	
	X
	
	No

	NORTH DAKOTA
	
	X
	
	No

	OKLAHOMA
	X
	
	
	No

	OREGON
	X
	
	
	

	PENNSYLVANIA
	
	
	Concurrent jurisdiction as appropriate
	

	SOUTH DAKOTA
	X
	
	
	No

	TEXAS
	X
	
	
	

	UTAH
	
	
	Refer and follow up with consumer
	No

	VIRGINIA
	
	
	Refer and advise 
	No

	WEST VIRGINIA
	X
	
	
	No

	WISCONSIN
	X
	
	
	Informal understanding

	WYOMING
	X
	
	
	

	37
	15
	10
	13
	2


NO RESPONSE FROM ALABAMA AND FLORIDA 

Appendix B

Citations to State Laws

	Issue
	Alaska
	Alabama
	Arkansas

	Licensing:
	AS 21.90.900 (44); 21.90.900(33); AS 21.09.010-020
	ALA CODE 27-14-8(a)
	23-86-107; 23-63-201

	Provider Access Laws:
	AS 21.07.010-030, AS 21.36.090(d), AS 21.54.020
	
	23-99-206

	Utilization Review & Grievance Review/Internal Appeal:
	AS 21.07.020, AS 21.250
	
	No laws

	External Review:
	21.07.020(7); AS 21.07.050-070; AS 21.07.250
	
	No laws

	Prompt Pay:
	AS 21.36.128
	
	23-79-135, 23-66-215 and Rule 43

	Mandated Benefits:
	AS 21.42.345-365, 375-500


	
	23-79-606 and 23-86-107

	Form Approval:
	AS 21.42.120; AS 21.87.180-190
	
	23-79-109

	Small Group Reform:
	AS 21.56

	
	

	Complaint Handling:
	See above
	
	

	Additional Issues:
	
	
	


	Issue
	California
	Colorado
	Connecticut

	Licensing:
	Insurance Code sections 35, 700(a) and 10112.5.
	Colo. Rev. Stat. 10-3-903.5
	Chapter 700c of the Conn. Gen. Statutes; C.G.S. 38a-41 et seq.

	Provider Access Laws:
	Insurance Code sections 35, 700(a) and 10112.5.
	Colo. Rev. Stat. 10-3-903.5.
	Conn. Gen. Stat. §§38a-471 (any willing provider statute for pharmacies); Conn. Gen. Stat. §§38a-517b(assignment of benefits for dentists); Conn. Gen. Stat. §§38a-524 (mandatory coverage of services rendered by occupational therapist if coverage of physical therapy services is provided under the policy);Conn. Gen. Stat. §§38a-525 (assignment of benefits for ambulance); Conn. Gen. Stat. §§38a-526 (mandatory coverage of services by physician assistants, certified nurse practitioners, certified psychiatric-mental health clinical nurse specialist and certified nurse-midwife); Conn. Gen. Stat. §§38a-530b (direct access to OB/GYN); Conn. Gen. Stat. §§38a-534 (mandatory coverage of chiropractic services and non discrimination against chiropractors);

	Utilization Review & Grievance Review/Internal Appeal:
	Insurance Code sections 35, 700(a) and 10112.5.
	Colo. Rev. Stat. 10-3-903.5.
	Conn. Gen. Stat. §§38a-226a et seq.

	External Review:
	Insurance Code sections 35, 700(a) and 10112.5.
	Colo. Rev. Stat. 10-3-903.5.
	Conn. Gen. Stat. §§ 38a-478m and 38a-478n

	Prompt Pay:
	Insurance Code sections 35, 700(a) and 10112.5.
	Colo. Rev. Stat. 10-3-903.5.
	Conn. Gen. Stat. §§ 38a-816(15); Insurance Department Bulletin HC-69; CT Attorney General Opinion 09/22/2008

	Mandated Benefits
	Insurance Code sections 35, 700(a) and 10112.5.
	Colo. Rev. Stat. 10-3-903.5.
	Chapter 700c of the Connecticut General Statutes; 38a-513, et seq.

	Form Approval:
	Insurance Code sections 35, 700(a) and 10112.5.
	Colo. Rev. Stat. 10-3-903.5.
	Conn. Gen. Stat. §§ 38a-183, 38a-513

	Small Group Reform:
	
	Colo. Rev. Stat. 10-3-903.5.
	C.G.S 38a-564 et seq.

	Complaint Handling:
	California Insurance Code section 10112.5
	
	Conn. Gen. Stat. §§ 38a-564; 38a-531; 38a-528

	Additional Issues:
	
	
	


	Issue
	District of Columbia
	Delaware 
	Florida

	Licensing:
	DC Official Code §§ 31-3402, 31-4302, 31-4712
	Title 18, Chapter 5
	Sections 624.10, 624.410, 624.402(2), 626.901(1), 641.2015, 641.31(1), Florida Statutes

	Provider Access Laws:
	No laws
	Title 18, 3336, Title 18 3342, Title 18 3556, Title 18 3553 and Title 18 Chapter 73
	Sections 627.651, 627.6515, 627.419, 624.402(2), Florida Statutes

	Utilization Review & Grievance Review/Internal Appeal:
	DC Official Code, Title 44, Chapter 3, §§ 301.01-301.06
	Chapter 332, Chapter 2702 and Chapter 3343, Chapter 6411
	Chapter 641, Part III, Florida Statutes

	External Review:
	DC Official Code, Title, Chapter 3, § 301.07
	Chapter 64 and Chapter 332, Regulation 1301
	Section 408.7056, Florida Statutes

	Prompt Pay:
	DC Official Code, Title 31, Chapter 31A, §§ 3131 e. seq. (2007 Supp.)
	Regulation 1310
	Sections 627.613, 627.6131, 627.6515, 627.662, 641.3155, Florida Statutes

	Mandated Benefits:
	
	
	Sections 627.6515, 627.65735, 627.65745, 627.662, 641.31, 641.31094, 641.31095, 641.31096, Florida Statutes (incomplete list)

	Form Approval:
	DC Official Code § 31-3407 (g), 31-3415, 31-4712, 31-3601 et seq.
	
	Sections 624.10, 624.410, 624.402(2), 626.901(1), 627.401, 627.410

	Small Group Reform:
	
	Chapter 72
	Section 627.6699, Florida Statutes

	Complaint Handling:
	
	
	Section 627.6515, Florida Statutes

	Additional Issues:
	
	
	


	Issue
	Georgia
	Idaho
	Illinois

	Licensing:
	O.C.G.A. Section 33-1-2(6), 33-3-2 and 33-30-1.1; 33-3-3; 33-21-2
	41-1801; 41-305
	215 ILCS 5/121-2 and 215 ILCS 5/121-2.05

	Provider Access Laws:
	O.C.G.A. 33-30-23, 33-21-5; and 33-20A-5 
	IDAHO CODE 41-1846 and CHAPTER 39 
	

	Utilization Review & Grievance Review/Internal Appeal:
	O.C.G.A. 33-46-1, 33-46-2, and 33-46-3; 33-30-23; 33-20A-5
	CHAPTER 39 IDAHO CODE 
	215 ILCS 134/85

	External Review:
	O.C.G.A. 33-20A-5, 33-20A-30 through 33-20A-41
	No Laws
	215 ILCS 134/45.

	Prompt Pay:
	O.C.G.A. 33-34-59.5 and 33-30-6(b)(5)
	CHAPTER 56 IDAHO CODE
	215 ILCS 5/368a

	Mandated Benefits:
	Numerous citations.
	IDAHO CODE 41-1812  BULLETIN 85-6
	Numerous laws

	Form Approval:
	O.C.G.A. 33-24-9(d) and 33-3-2(c);
	IDAHO CODE 41-1812  BULLETIN 85-6
	215 ILCS 5/143

	Small Group Reform:
	O.C.G.A. Section 33-30-12; Ga. Comp. Admin. Ch. 120-2-10-.12
	
	215 ILCS 93/1(et seq.) and Company Bulletin CB 2000-08

	Complaint Handling:
	O.C.G.A. 33-21-9; Ga. Admin. Comp. Ch. 290-5-37-.08
	IDAHO CODE 41-1801- 41-1802 ; 41-1812
	

	Additional Issues:
	
	
	


	Issue
	Hawaii
	Kentucky
	Citation(s)

	Licensing:
	HRS section 432D-2; HRS section 432:1-302; HRS section 431:3-201
	KRS Chapter 304, subtitle 3, 32, 38 and 38A as applicable
	LSA-R.S. 22:2   &  LSA-=R.S. 22:611

	Provider Access Laws:
	No laws
	KRS 304.17A-515; KRS 304.17C-040
	LSA-R.S. 22:2   &  LSA-=R.S. 22:611

	Utilization Review & Grievance Review/Internal Appeal:
	HRS chapter 432E
	KRS 304.17A-600 - 304.17A-633, KRS 304.17C-030, and 806 KAR 17:280 
	LSA-R.S. 22:3070 et. seq.  &  22:611

	External Review:
	HRS sections 432E-5 and 432E-6
	KRS 304.17A-600 - 304.17A-633, and 806 KAR 17:290
	LSA-R.S. 22:3082-85;  22:611

	Prompt Pay:
	HRS section 431:13-108
	KRS 304.12-235 and KRS 304.17A-700 through 304.17A-730; 806 KAR 17:310; 806 KAR 17:360
	LSA-R.S. 22:250.31 et. sec. & 22:611

	Mandated Benefits:
	HRS chapters 432, 432D and 431:10A
	KRS 304, subtitle 12, 14, 17, 17A, 18, 32, 38
	LSA-R.S. 22:611

	Form Approval:
	HRS chapter 431:14G
	KRS 3004.14-120, KRS 304.17A-527; 806 KAR 14.007; 806 KAR 17:300
	LSA-R.S. 22:2 & 22:611

	Small Group Reform:
	
	806 KAR 17:540, 545, and 555
	

	Complaint Handling:
	HRS section 13-102 and 13-103
	KRS 304.2-165
	LSA-R.S. 22:611

	Additional Issues:
	
	
	


	Issue
	Maryland
	Massachusetts
	Michigan 

	Licensing:
	Insurance Article, §1-101 and 4-101, Annotated Code of Maryland
	M.G.L.c.175 sections 108 and 110, M.G.L.c.176A, M.G.L.c.176B, M.G.L.c.176G, M.G.L.c.176D, M.G.L.c.176I.
	MCL500.402, 402a, 402b

	Provider Access Laws:
	Insurance Article, Title 15, Subtitle 1, Annotated Code of Maryland
	M.G.L.c.175 sections 108 and 110, M.G.L.c.176A, M.G.L.c.176B, M.G.L.c.176G, M.G.L.c.176D, M.G.L.c.176I.
	MCL500.3533, MCL 500.3631

	Utilization Review & Grievance Review/Internal Appeal:
	Insurance Article, §15-10A-01.1, Annotated Code of Maryland
	M.G.L.c.176O
	MCL 500.2213

	External Review:
	Insurance Article, §15-10A-01.1, Title 15, Subtitle 10A, Title 15, Subtitle 10D, with special emphasis on §15-10D-01(k), Annotated Code of Maryland.
	
	MCL 550.1907, 1911, and 1913

	Prompt Pay:
	Insurance Article, §§15-1005 
	M.G.L.c.175 sections 108 and 110, M.G.L.c. 176B section 7, M.G.L.c.176G section 6.
	MCL500.2006

	Mandated Benefits:
	Insurance Article, Title 15, Subtitles 7 and 8, Annotated Code of Maryland (the mandates appear in these subtitles.

The extraterritorial laws are found in Insurance Article, §§ 15-413, 15-502, 15-505, 15-602, 15-707—15-710, 15-714, 15-813 and 15-818, Annotated Code of Maryland.
	See Mass DOI website for list of mandated benefits.


	MCL500.3406, 3609, 3610, 3613, 3616a

	Form Approval:
	Insurance Article, §12-203
	
	Bulletin 97-03, MCL 500.402, 402a, and 402b

	Small Group Reform:
	Insurance Article, Title 15, Subtitle 12, Annotated Code of Maryland
	
	

	Complaint Handling:
	For medical necessity type issues:

Insurance Article, Title 15, Subtitle 10A, Annotated Code of Maryland.

For non-medical necessity complaints:

Insurance Article, Title 15. Subtitle 10D, and §27-303, Annotated Code of Maryland. 
	
	MCL 550.1911

	Additional Issues:
	
	
	


	Issue
	Minnesota 
	Mississippi
	Missouri

	Licensing:
	60A.06 & 62A.02
	Miss. Code Ann. § 83-1-101; § 83-5-7; and § 83-5-1
	

	Provider Access Laws:
	62A.01 & 62A.02
	Miss. Code Ann. § 83-1-101; § 83-5-7; and § 83-5-1
	

	Utilization Review & Grievance Review/Internal Appeal:
	62A.01, 62A.02 &Chapter 62M
	Miss. Code Ann. § 83-41-301, et seq.; § 83-1-101; § 83-5-7; and § 83-5-1.
	376.1350 to 376.1390, 376.1350 (18) and 376.1378 RSMo

	External Review:
	62A.01, 62A.02,62Q.68 to 62Q.73
	
	376.1350 to 376.1390, 376.1350 (18) and 376.1378 RSMo

	Prompt Pay:
	62A.01, 62A.02 and 62Q.75_
	Miss. Code Ann. § 83-9-5(1)(h); § 83-1-101; § 83-5-7; and § 83-5-1
	376.383 & 376.384, RSMo

	Mandated Benefits:
	62A.01 & 62A.02
	Miss. Code Ann. § 83-1-101; § 83-5-7; and § 83-5-1.
	Numerous citations

	Form Approval:
	62A.01 & 62A.02
	Miss. Code Ann. § 83-1-101; § 83-5-7; and § 83-5-1.
	375.786 and 376.421, RSMo.  Regulations:  20 CSR 400-2.090 and 20 CSR 400-2.130, 20 CSR 400-2.130 and 20 SR 400-8.200 (4)  

	Small Group Reform:
	62A.02 & Chapter 62L
	Miss. Code Ann. § 83-1-101; § 83-5-7; and § 83-5-1
	376.421. Also review 379.938.4 & .5

	Complaint Handling:
	45.027
	Miss. Code Ann. § 83-1-101.
	374.085.1, 375.930 to 375.948 (Unfair Practices Act), and 375.1000 to 375.1018 (Unfair Claim Settlement Practices Act), RSMo.

	Additional Issues:
	
	
	


	Issue
	Montana
	New Hampshire
	New Jersey 

	Licensing:
	-1-501; 33-2-101; 33-2-102, Mont. Code Ann
	New Hampshire RSA 415:18; Bulletin INS No. 08-014-AB
	NJSA 17B:17-13

	Provider Access Laws:
	33-22-111, MCA; 33-30-1011; 33-30-1013; 33-30-1017; 33-30-1018, MCA
	
	NJSA 26:2J-3 (HMO), NJSA 17B:27A-54 (insurance company)

	Utilization Review & Grievance Review/Internal Appeal:
	Title 33, Chapter 32, Mont. Code Anno.
	
	NJAC 11:24-8.1 et seq and NJAC 11:24A-3.1 et seq. 

	External Review:
	Title 33, Chapter 37, Mont. Code Anno
	
	NJSA 26:2S-11 

	Prompt Pay:
	33-18-231 and 232, MCA
	
	NJSA 17B:27-44.2 d

	Mandated Benefits:
	33-1-501, MCA; 33-15-315, MCA
	
	NJSA 17B:27-46.1 to NJSA 17B:27-46.1 ee

	Form Approval:
	33-1-501 and 33-2-101, MCA
	Bulletin INS No. 08-014-AB
	

	Small Group Reform:
	
	
	

	Complaint Handling:
	
	
	

	Additional Issues:
	
	
	


	Issue
	New York
	New Mexico )
	North Carolina

	Licensing:
	Insurance Law Sections: 3201(b)(1); 4235(c); 11 NYCRR 59
	Section 59a-23-8 NMSA 1978; Section 59A-18-12 and 13 NMSA 1978
	NCGS 58-7-10 for domestic insurer and 58-28-5 for foreign insurer. NCGS 58-3-150 for out-of-state trusts and associations; NCGS 58-49-1, 58-

49-30 and 58-49-35 for MEWA.

	Provider Access Laws:
	Insurance Law Sections: 3201(c) (3); 4801; 4803; 4804; 4805.
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978. 
	NCGS 58-3-150 along with 58-7-1, 58-7-10 for domestic insurer, and 58-16-1, 58-28-5 for foreign insurers. NCGS 58-16-1, 58-28-5 and 58-3-150

	Utilization Review & Grievance Review/Internal Appeal:
	Insurance Law Sections: 3103(b); 3201(b) (1); 3217-a; 3221(k) (12); 4235(c); 4303(z); 4324; Art. 48; Art 49; 11 NYCRR 59
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978. 
	NCGS 58-3-150 along with 58-7-1, 58-7-10 for domestic insurer, and 58-16-1, 58-28-5 for foreign insurers. NCGS 58-16-1, 58-28-5 and 58-3-150. NCGS 58-3-150 for out-of-state trusts and associations; NCGS 58-49-1, 58-49-30, 58-49-35 and 58-49-50, and 58-3-150 for MEWAs.

	External Review:
	Insurance Law Sections: 3103(b); 3201(b) (1); 3217-a; 3221(k) (12); 4235(c); 4303(z); 4324; Art. 49; 11 NYCRR 59
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978. 
	NCGS 58-3-150 along with 58-7-1, 58-7-10 for domestic insurer, and 58-16-1, 58-28-5 for foreign insurers; NCGS 58-16-1, 58-28-5 and 58-3-150; NCGS 58-3-150 for out-of-state trusts and associations; NCGS 58-49-1, 58- 49-30, 58-49-35 and 58-49-50, and 58-3-150 for MEWAs

	Prompt Pay:
	Insurance Law Sections: 3201(b)(1); 3224-a; 4235(c); 11 NYCRR 59
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978
	NCGS 58-3-150 along with 58-7-1, 58-7-10 for domestic insurer, and 58-16-1, 58-28-5 for foreign insurers. .NCGS 58-16-1, 58-28-5 and 58-3-150. NCGS 58-3-150 for out-of-state trusts and associations; NCGS 58-49-1, 58- 49-30, 58-49-35 and 58-49-50, and 58-3-150 for MEWAs.

	Mandated Benefits:
	Insurance Law Sections: 3103(b); 3201(b)(1); 3221(k); 3221(l); 4235(c); 4303; 11 NYCRR 52.6; 11 NYCRR 59
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978. 
	Numerous citations; but in general NCGS 58-3-150 along with 58-7-1, 58-7-10 for domestic insurer, and 58-16-1, 58-28-5 for foreign insurers. .NCGS 58-16-1, 58-28-5 and 58-3-150. NCGS 58-3-150 for out-of-state trusts and associations; NCGS 58-49-1, 58-49-30, 58-49-35 and 58-49-50, and 58-3-150 for MEWAs

	Form Approval:
	Insurance Law Sections: 3201(b)(1); 11 NYCRR 59 (Reg. 123)
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978. 
	NCGS 58-16-1, 58-28-5 and 58-3-150.; NCGS 58-3-150 for out-of-state trusts and associations; NCGS 58-49-1, 58-49-30, 58-49-35 and 58-49-50, and 58-3-150 for MEWAs.

	Small Group Reform:
	Insurance Law Sections: 3201(b)(1); 4235(c); 11 NYCRR 59
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978. 
	NCGS 58-28-5, 58-3-150, 58-50-110(22) and 58-50-115; NCGS 58-50-115 and 58-3-150 for out-of-state trusts and associations; NCGS 58-49-1, 58-49-30, 58-49-35 and 58-49-50, 58-50-115 and 58-3-150 for MEWAs.

	Complaint Handling:
	Insurance Law Sections: 3201(b)(1); 4235(c); 11 NYCRR 59
	Sections 59A-23-4 NMSA 1978; 59A-57-1 et seq. NMSA 1978. 
	

	Additional Issues:
	
	
	


	Issue
	North Dakota
	Oklahoma
	Oregon

	Licensing:
	N.D.C.C. § 26.1-02-05(6) and § 26.1-02-06
	36 O.S. §3617
	ORS 731.146(2)(c) and 731.486

	Provider Access Laws:
	
	36 O.S. §3617
	ORS 731.146(2)(c)

	Utilization Review & Grievance Review/Internal Appeal:
	
	36 O.S. §3617 and 36 O.S. 6552 et seq.
	ORS 731.146(2)(c), 743.804 and 743.807

	External Review:
	
	63 O.S. §2528.1 et seq.
	ORS 731.146(2)(c), 743.857 to 743.864

	Prompt Pay:
	
	36 O.S. §3617 and 36 O.S. §1219
	ORS 731.146(2)(c), 743.866 and 743.868

	Mandated Benefits:
	
	36 O.S. §3617
	ORS 731.146(2)(c) and ORS chapter 743A

	Form Approval:
	
	36 O.S. §3617
	ORS 742.003 and 742.005

	Small Group Reform:
	N.D. Admin. Code § 45-06-06.1-02(6)(a)
	
	

	Complaint Handling:
	
	36 O.S. §3617
	ORS ch. 746

	Additional Issues:
	
	
	


	Issue
	Pennsylvania
	South Dakota 
	Texas

	Licensing:
	40 PS §756.2
	SDCL 58-6-1, 58-6-4
	Texas Insurance Code §982.051, Article 21.42, Chapter 1701

	Provider Access Laws:
	40 PS §§991.2101 see esp. §§991.2111(1) See also 28 Pa. Code Ch 9
	See also SDCL 58-17C-1(22)
	Tex. Ins. Code Chapter 1451, Tex. Ins. Code §§ 1301.005 and 1301.006, and1301.155.

	Utilization Review & Grievance Review/Internal Appeal:
	40 PS §§991.2101- 991.2193 see esp. §§991-2141 – 991. 2163. See also 28 Pa Code Ch 9 and 31 Pa Code Ch 154
	
	Texas Insurance Code Chapter 4201. Additionally, URA rules are located at 28 TAC Chapter 19, Subchapter R.

	External Review:
	40 PS §§991.2101- 991.2193 see esp. §§991-2141 – 991. 2163. See also 28 Pa Code Ch 9 and 31 Pa Code Ch 154
	
	Texas Insurance Code Chapter 4202;  28 TAC Chapter 12.



	Prompt Pay:
	40 PS §§991.2166; 31 Pa Code §154.18
	See also SDCL 58-12-21
	28 Texas Administrative Code Chapter 21, Subchapter T (§21.2801 -21.2826; Texas Insurance Code Chapter 1301, Subchapters C and C-1 (§§1301.101 - 1301.138  Chapter 843, Subchapter J (§§843.336 - 843.353); see also Texas Insurance Code Chapter 541, Subchapter B (§§541.051 - 541.061).

	Mandated Benefits:
	40 PS §§ 908-1 – 908-8; §756.2; §764b; §764e; §§3401-3402; §§1571-1577; 764c; 764d; §§1581-1584; §§3901-3909; §§771-774; §753(A)(9); 23 Pa C.S.A.§4326; See also 40 PS §§3001-3001; §§1501-1503; §1511; §§767-769; §§3021-3026
	See SDCL 58-11-12
	Each mandate addresses applicability separately

	Form Approval:
	40 PS §756.2(a)(5.1); 40 PS §§3801 et seq.; 26 Pa. B 1453; 27 Pa B 1893; 27 Pa  B 2118
	SDCL58-6-1
	Texas Insurance Code Chapter 1701

	Small Group Reform:
	
	
	

	Complaint Handling:
	
	
	Texas Insurance Code Art 21.42

	Additional Issues:
	
	
	


	Issue
	Utah 
	Virginia
	Wisconsin

	Licensing:
	31A-1-103(3) (h) (iii).
	Regular insurers – Code of Virginia - § 38.2-1024, § 38.2-1039,    HMOs - § 38.2-4300, Health Services Plans - §38.2 – 4201, Dental or Optometric Services Plans - §38.2- 4501, and Dental Plan Organizations - §38.2- 6101 et seq.
	Section 600.01, Wis. Stat.

	Provider Access Laws:
	31A-1-103(3) (h) (iii).
	§ 38.2-3400_et seq.
	Section 609.22, Wis. Stat

	Utilization Review & Grievance Review/Internal Appeal:
	31A-1-103(3) (h) (iii).
	§ 38.2-5800 et seq.
	Section 632.83, Wis. Stat

	External Review:
	31A-1-103(3) (h) (iii).
	§ 38.2-5900
	Section 632.835, Wis. Stat

	Prompt Pay:
	31A-1-103(3) (h) (iii).
	§ 38.2-3407.15 of the Code of Virginia
	Section 628.46,Wis Stat

	Mandated Benefits:
	31A-1-103(3) (h) (iii).
	§ 38.2-3400 and § 38.2-3408 through § 38.2-3419.1 (Article 2 of Chapter 34 of Title 38.2
	Sections 600.01, and 632.897, Wis. Stats

	Form Approval:
	
	38.2-316 of the Code of Virginia; §§ 38.2-3522.1 and 38.2-3523.2 of the Code of Virginia; 
	600.01, Wis. Stat

	Small Group Reform:
	
	
	

	Complaint Handling:
	
	(§ 38.2-3400
	

	Additional Issues:
	
	
	


	Issue
	Wyoming

	Licensing:
	Wyo. Stat. 26-3-101

	Provider Access Laws:
	No laws

	Utilization Review & Grievance Review/Internal Appeal:
	No laws

	External Review:
	No laws

	Prompt Pay:
	Ref. Wyo. Stat. 26-15-101, 26-15-124

	Mandated Benefits:
	Ref. Wyo. Stat. 26-20-101, et seq.

	Form Approval:
	Wyo. Stat. 26-15-110, 26-19-110.  

	Small Group Reform:
	Wyo. Stat. 26-19-301, et seq.

	Complaint Handling:
	

	Additional Issues:
	


Appendix C-1 – Original Survey

MEMORANDUM

To: 
State Health Insurance Department Representatives 

From:
Barbara Morales Burke 


Chair, Jurisdictional and Extraterritorial Issues (B) Subgroup

Date:
March 17, 2008 

Re:
Survey for Jurisdictional and Extraterritorial Issues (B) Subgroup White Paper

Insurers often issue group policies that cover risks in multiple states.  State laws differ as to the jurisdiction and regulation of these policies and their issuance from insurers.  At the 2007 Winter National Meeting, the Health Insurance and Managed Care (B) Committee agreed to develop a white paper on extra-territoriality state best practices.  

As part of the first step in the development of the white paper, the newly formed Jurisdictional and Extraterritorial Issues (B) Subgroup is sending out the attached survey.  Please answer the questions below about how your state regulates each area of insurance regulation discussed below.  Please answer only with respect to regulation of group health insurance (whether the group master policyholder is an employer, trust, or an association) and include citations to your state law in your responses.  Responses should be emailed to the attention of Jolie Matthews at jmatthew@naic.org by Monday, April 7, 2008.

1.
Licensing

a.
Please identify the circumstances under which an insurer that covers residents of your state under a group health insurance plan must have a certificate of authority (COA) in your state:

1.
When an insurance policy is being issued or delivered in your state? __________

2.
When the insured resides in your state, but works in another state? _____________

3.
When the employer’s principal place of business is in your state?
___________

4.
When the employer has a branch office in your state that is the principal work location of residents in your state?
______________

5.
Some other criteria rather than or in addition to the above? If so, please explain: ________________________________________________________________________

________________________________________________________________________


b.
Please provide relevant statutory and/or regulatory citation(s) for your response:



______________________________________________________________________

2.
Provider Access

a.
Under what circumstances does your state apply provider access laws?  

1.
When an insurance policy is being issued or delivered in your state? ___________

2.
When the insured resides in your state, but works in another state?
____________

3.
When the employer’s principal place of business is in your state?
____________

4.
When the employer has a branch office in your state that is the principal work location of residents in your state?
______________

5.
Some other criteria rather than or in addition to the above? If so, please explain: 


______________________________________________________________________

______________________________________________________________________

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Please provide relevant statutory and/or regulatory citation(s) for your response:



______________________________________________________________________

3.
Utilization Review, Grievance Review / Internal Appeals Laws

a.
Under what circumstances do your state’s utilization review, grievance review / internal appeal laws apply?  

1.
When an insurance policy is being issued or delivered in your state? ___________

2.
When the insured resides in your state, but works in another state?
____________

3.
When the employer’s principal place of business is in your state?
____________

4.
When the employer has a branch office in your state that is the principal work location of residents in your state?
______________

5.
Some other criteria rather than or in addition to the above? If so, please explain:


______________________________________________________________________

______________________________________________________________________

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Please provide relevant statutory and/or regulatory citation(s) for your responses:



______________________________________________________________________

4.
External Review

a.
Under what circumstances does your state’s external review law apply?   

1.
When an insurance policy is being issued or delivered in your state? __________

2.
When the insured resides in your state, but works in another state? ______________

3.
When the employer’s principal place of business is in your state?
____________

4.
When the employer has a branch office in your state that is the principal work location of residents in your state?
______________

5.
Some other criteria rather than or in addition to the above? If so, please explain:


______________________________________________________________________

______________________________________________________________________

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Please provide relevant statutory and/or regulatory citation(s) for your responses:



_____________________________________________________________________

5.
Prompt Pay

a.
Under what circumstances does your state apply prompt pay laws?
1.
When an insurance policy is being issued or delivered in your state? __________

2.
When the insured resides in your state, but works in another state?
___________

3.
When the employer’s principal place of business is in your state? 
____________

4.
When the employer has a branch office in your state that is the principal work location of residents in your state?
______________

5.
Some other criteria rather than or in addition to the above? If so, please explain:


_____________________________________________________________________

_____________________________________________________________________

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Please provide relevant statutory and/or regulatory citation(s) for your responses:



_____________________________________________________________________

6.
Mandated Benefits

a.
Under what circumstances does your state require that an insurer comply with your state’s mandated benefits laws?
1.
When an insurance policy is being issued or delivered in your state? ________

2.
When the insured resides in your state, but works in another state? ____________

3.
When the employer’s principal place of business is in your state? 
____________

4.
When the employer has a branch office in your state that is the principal work location of residents in your state?
______________

5.
Some other criteria rather than or in addition to the above? If so, please explain:


______________________________________________________________________

______________________________________________________________________

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Please provide relevant statutory and/or regulatory citation(s) for your responses:



_______________________________________________________________________

7.
Forms and Rates

a.
Does your state review forms and rates for all companies with a COA?

1.
Yes
_____

2.
No
_____

b.
If so, under what type of system?  

1.
Use and file

_____

2.
File and use

_____

3.
Prior approval state
_____

4.
No review

_____

c.
Are there any circumstances where your state would exercise regulatory authority over forms and/or rates over a policy, with regard to an issue other than mandated benefits or any other area covered in questions 2 through 6 above, when the insurer does not have a COA in your state? 

1.
When the insured resides in your state, but works in another state?
____________

2.
When the employer’s principal place of business is in your state? 
____________

3.
When the employer has a branch office in your state that is the principal work location of residents in your state?
______________

4.
Under other circumstances? If so, please explain:
_____________________

_____________________________________________________________________

_____________________________________________________________________

5.
No circumstances?
________________


d.
Please provide relevant statutory and/or regulatory citation(s) for your responses:



_____________________________________________________________________

8.
Complaint Handling


a.
If a resident of your state, who is insured under a group master policy issued in another state, were to file a complaint with your insurance department, would you provide the same level of consumer assistance you provide to residents of your state are insured under a group master policy issued in your state?



1.
Yes
______



2.
No




3.
Sometimes (please explain)
______________________________________

b.
Please provide relevant statutory and/or regulatory citation(s) for your responses:



_________________________________________________________________
9.
Additional Questions

a.
To the extent that the following question is not addressed in your answers to previous questions, please discuss whether your state has a formal or informal understanding with any other state regarding which state’s laws apply when a person resides in one state and has coverage through an employer located in that other state.   


1.
No such understanding.
_________________


2.
An informal understanding (please explain below).


_______________________________________________________________________


_______________________________________________________________________


_______________________________________________________________________


3.
A formal understanding (please explain below).


_______________________________________________________________________


_______________________________________________________________________


_______________________________________________________________________

b.
Please provide relevant statutory and/or regulatory citation(s) for your responses


_______________________________________________________________________

APPENDIX C-2 – Revised Survey

MEMORANDUM

To: 
State Health Insurance Department Representatives who did not respond to the March 2007 Survey 

From:
Barbara Morales Burke 


Chair, Jurisdictional and Extraterritorial Issues (B) Subgroup

Date:
July 28, 2008 

Re:
Revised Survey for Jurisdictional and Extraterritorial Issues (B) Subgroup White Paper 

In March 2007, a survey was sent out to the states as a first step in the development of a white paper on jurisdictional and extraterritorial issues.  Comments on a first draft of the white paper have been received and a conference call was held.  As a result of the conference call, the JEI Subgroup wanted to follow-up with the states who have answered the survey and ask the remaining states to respond to this  revised, and hopefully, improved survey. 

Unless the question says otherwise, please answer with respect to regulation of an employer-sponsored group health insurance that is issued to a single employer (i.e., no association, MEWA or trust involved) that is legally domiciled in a state other than yours.  Feel free to include in any answer specific language used in your state’s laws to help clarify your responses.  Please also include citations to your state law.  The white paper will have an Appendix summarizing each state’s laws, and the inclusion of citations will help ensure that the white paper is a helpful resource.    

Finally, the last page of the survey contains brief descriptions of the types of laws the survey is inquiring about.

Responses should be emailed to Jennifer Cook at jcook@naic.org by close of business Friday, August 8, 2008.

1.
Licensing

a.
Would your state require that an insurer obtain a certificate of authority (COA) in your state for an employer-sponsored group health insurance policy that is issued to a single employer that is legally domiciled in another state?
1.
When the insurance policy is being issued or delivered in your state?

2. 
When a certificate of insurance is issued or delivered in your state?

Assume the same scenario, but that the policy or certificate is not issued in your state.  Would you nevertheless require that an insurer have a certificate of authority in your state?
3.
If the insured resides in your state? 

4.
If the employer’s principal place of business is in your state?


5.
If the employer has a branch office in your state that is the principal work location of residents in your state?


6.
For other reasons not listed above? If so, please explain: 

b.
Does your state have different rules for requiring a certificate of authority for an insurer that is insuring a plan sponsored by an association, MEWA or trust?  If so, Please explain:  


c.
Please provide relevant statutory and/or regulatory citation(s) for your responses:

2.
Provider Access Laws

a.
In the case of an employer-sponsored group health insurance policy that is issued to a single employer that is legally domiciled in another state, would your state require an insurer to comply with provider access laws?  

1.
If the insurance policy is issued or delivered in your state?

2. 
If a certificate of insurance is issued or delivered in your state?

Assume the same scenario, but that the policy or certificate is not issued in your state.  Would you nevertheless require that an insurer comply with your state’s provider access laws?
3.
If the insured resides in your state?


4.
If the employer’s principal place of business is in your state?


5.
If the employer has a branch office in your state that is the principal work location of residents in your state?


6.
For other reasons not listed above? If so, please explain:

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____



c.
Please provide relevant statutory and/or regulatory citation(s) for your response:

3.
Utilization Review, Grievance Review/Internal Appeals Laws

a.
In the case of an employer-sponsored group health insurance policy that is issued to a single employer that is legally domiciled in another state, would your state require an insurer to apply your state’s utilization review, grievance review/internal appeal laws to one who is insured:  

1.
If the insurance policy was issued or delivered in your state?

2. 
If the certificate of insurance was issued or delivered in your state?

Assume the same scenario but that the policy or certificate was not issued in your state.  Would you nevertheless require that an insurer apply your state’s utilizations review and grievance laws?
3.
If the insured resides in your state?


4.
If the employer’s principal place of business is in your state?


5.
If the employer has a branch office in your state that is the principal work location of residents in your state?

6.
For other reasons not listed above? If so, please explain:

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Does your state have a different rule when the insurer is insuring a plan sponsored by an association, MEWA or trust?  If so, Please explain:  

d.
Please provide relevant statutory and/or regulatory citation(s) for your responses:

4.
External Review

a.
In the case of an employer-sponsored group health insurance policy that is issued to a single employer that is legally domiciled in another state, would your state require an insurer to apply your state’s external review laws to one who is insured:   

1.
If the insurance policy was issued or delivered in your state?

2. 
If the certificate of insurance was issued or delivered in your state?

Assume the same scenario but that the policy or certificate was not issued in your state.  Would you nevertheless require an insurer to apply your state’s external review law to the insured:
3.
If the insured resides in your state?

4.
If the employer’s principal place of business is in your state?


5.
If the employer has a branch office in your state that is the principal work location of residents in your state?


6.
For other reasons not listed above? If so, please explain:


b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Does your state have a different rule when the insurer is insuring a plan sponsored by an association, MEWA or trust?  If so, Please explain:  

d.
Please provide relevant statutory and/or regulatory citation(s) for your responses:

5.
Prompt Pay

a.
In the case of an employer-sponsored group health insurance policy that is issued to a single employer that is legally domiciled in another state, would your state require an insurer to comply with your state’s prompt pay laws?
1.
When the insurance policy is issued or delivered in your state?

2. 
When a certificate of insurance is issued or delivered in your state?

Assume the same scenario but that the policy or certificate is not issued in your state.  Would you nevertheless require that the insurer comply with your state’s prompt pay laws?
3.
If the insured resides in your state?


4.
If the employer’s principal place of business is in your state? 


5.
If the employer has a branch office in your state that is the principal work location of residents in your state?


6.
For other reasons not listed above? If so, please explain:


b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Does your state have a different rule when the insurer is insuring a plan sponsored by an association, MEWA, or trust?  If so, Please explain:  

d.
Please provide relevant statutory and/or regulatory citation(s) for your responses:

6.
Mandated Benefits

a.
In the case of an employer-sponsored group health insurance policy that is issued to a single employer that is legally domiciled in another state, would your state require an insurer to comply with your state’s mandated benefits laws?
1.
If the insurance policy was issued or delivered in your state? 

2. 
If the certificate of insurance was issued or delivered in your state?

Assume the same scenario but that the policy or certificate was not issued in your state.  Would you nevertheless require that the insurer provide your state’s mandated benefits to the insured?
3.
If the insured group resides in your state? 

4.
If the employer’s principal place of business is in your state?

5.
If the employer has a branch office in your state that is the principal work location of residents in your state?
 
6.
For other reasons not listed above? If so, please explain:

b.
Is the requirement the same as when you require an insurer to have a COA?  

1.
Yes
_____

2.
No
_____

c.
Does your state have a different rule when the insurer is insuring a plan sponsored by an association, MEWA or trust?  If so, Please explain:  

d.
Please provide relevant statutory and/or regulatory citation(s) for your responses:

7.
Forms 

a.
Would your state require an insurer that was not required to have a COA in your state, but that had issued an employer-sponsored group health insurance policy to a single employer that is legally domiciled in another state to file form(s) in your state?   

1.
If the insured resides in your state?


2.
If the employer’s principal place of business is in your state? 


3.
If the employer has a branch office in your state that is the principal work location of residents in your state?


4.
For other reasons not listed above? If so, please explain:

c.
Does your state have a different rule when the insurer is insuring a plan sponsored by an association, MEWA or trust?  If so, Please explain:  

d. Please provide relevant statutory and/or regulatory citation(s) for your responses:

8.
Small Group Rating 

a.
In the case of an employer-sponsored group health insurance policy that is issued to a single employer that is legally domiciled in another state, would your state require an insurer to comply with your state small group rating laws?
1.
If the insured resides in your state
2.
If the employer’s principal place of business is in your state 


3.
If the employer has a branch office in your state that is the principal work location of residents in your state
4.
For other reasons not listed above, please explain:

c.
Does your state have a different rule when the insurer is insuring a plan sponsored by an association, MEWA or trust?  If so, Please explain:  

e. Please provide relevant statutory and/or regulatory citation(s) for your responses:

9.
Complaint Handling


a.
If a resident of your state, who is insured under an employer group master policy issued to an employer legally domiciled in another state, files a complaint with your insurance department, would you provide the same level of direct consumer assistance that you would provide to residents of your state, who are insured under a group master policy issued in your state, rather than simply referring (and deferring) the matter to the state in which the group master policy was issued?



1.
Yes




2.
No




3.
Sometimes (please explain)


b.
Please provide relevant statutory and/or regulatory citation(s) for your responses:

10.
Additional Question

a.
Please discuss whether your state has a formal or informal understanding with any other state for resolving an issue involving concurrent jurisdiction (when more than one state wants to apply their law to a single insurer)    


1.
No such understanding.


2.
An informal understanding (please explain below).


3.
A formal understanding (please explain below).

b.
Please provide relevant statutory and/or regulatory citation(s) for your responses

EXPLANATION OF SURVEY TERMS

(1)
Licensing

States license insurance companies by requiring that they obtain a “certificate of authority” (COA) to conduct business in that state.  The requirements of licensure to sell health insurance, including operating an HMO in a state, requires the submission of certain information to the insurance department 

(2)
Provider Access

Provider access laws include “any willing provider” type laws and also laws requiring direct access to certain providers irrespective of the network (e.g., direct access to ob-gyn); requiring the use of certain providers as primary care providers or access to an "extended referral" or standing referral (e.g., a person who has a serious, complex, chronic or degenerative medical condition.)  Provider access laws also include laws pertaining to co-pays for visits to certain specialists (e.g., co-pay for chiropractor must be same as primary care co-pay); laws requiring that services within the scope of practice for certain types of providers be covered so long as those same services are covered when provided by another type of provider (e.g., eye exams provided by optometrist so long as they are covered when provided by ophthalmologist.)  Provider access laws also include network adequacy provisions for network plans.  

(3)
Utilization Review, Grievance Review/Internal Appeals Laws

Utilization review refers to techniques used by health carriers to monitor and evaluate the medical necessity, appropriateness, efficacy, or efficiency of health care services, procedures or settings.  Some examples of techniques used include ambulatory review, prospective review, retrospective review, second opinion, certification, concurrent review, case management or retrospective review.  

Grievance review refers to a health carrier’s internal processes for the resolution of covered persons’ complaints.  The complaints may arise out of a utilization review decision or involve the availability, delivery, or quality of health care services; claims payment, handling, or reimbursement for health care services; or matters pertaining to the contractual relationship between a covered person or health carrier.  The NAIC models refer to this process as “grievance review” and some states may call it an “internal appeal” process.  

(4)
External Review

External review refers to the process under which a covered person is able to receive an independent unbiased review from a qualified person outside of the health carrier. 

(5)
Prompt Pay

Prompt pay laws refer to state laws that require insurance companies to adjudicate and pay claims within a certain number of days.  Prompt pay laws also often set out detailed standards for the communications between insurer and claimant which occurs at every stage of the claim adjudication process, from initial submission by the claimant to final payment or denial.  

(6)
Mandated Benefits

Mandated benefit laws are state laws that require health insurance policies to include, or sometimes offer coverage for certain conditions, procedures, medical equipment, and coverage for health care services provided by certain types of providers, such as chiropractors or podiatrists, or coverage to certain populations, such as adopted and non-custodial children.  
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� However, even with a compact, courts have the ability to make their own determinations when deciding choice of law matters with respect to insurance policies or insurance disputes.


� Two surveys were sent out.  Appendix C contains copies of both surveys.  Seventeen states answered the revised survey: Alaska, Alabama, Colorado, Connecticut, Delaware, Florida, Illinois, Maryland, Mississippi, Missouri, North Carolina, New Mexico, New York, North Dakota, Oklahoma, Utah and Wyoming.  Twenty-two states only responded to the original survey:  Arkansas, California, District of Columbia, Georgia, Hawaii, Idaho, Kentucky, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Montana, New Hampshire, New Jersey, Oregon, Pennsylvania, South Dakota, Texas, Virginia, West Virginia and Wisconsin.


� Alabama, Connecticut, Delaware, District of Columbia, Georgia, Illinois, Kentucky, Massachusetts, Michigan, Missouri, New Jersey, New York, North Carolina*, North Dakota, Oregon, Pennsylvania, Texas, Virginia and Wisconsin. *North Carolina would require a COA if the insurer transacting insurance in NC was not licensed in the state where the master policy was issued.


� Alaska, Arkansas, California, Colorado, Florida, Hawaii, Idaho, Louisiana, Maine, Maryland, Minnesota, Mississippi, Montana, New Hampshire, New Mexico, Oklahoma, South Dakota, Utah, West Virginia and Wyoming. 


� Alaska, Florida, Maine, Minnesota, Mississippi, New Hampshire, New Mexico, Oklahoma, Utah, West Virginia and Wyoming.


� Alaska, Arkansas, Idaho, Louisiana, Minnesota, Mississippi, Montana, Oklahoma, Utah and Wyoming.


� Alaska, Arkansas, California, Colorado, Hawaii, Idaho, Louisiana, Maine, Minnesota, Mississippi, New Hampshire, Oklahoma, Utah and Wyoming


� Alaska, Hawaii, Idaho, Louisiana, Maine, Minnesota, Mississippi, New Hampshire, Oklahoma and Utah. 


� California looks to whether a majority of the employees work in California.  Minnesota requires a COA is at least 25 employees work in Minnesota that comprise 25% or more of the employer’s workforce.  Utah requires a certificate of authority if 25% or more of the employees work in Utah.


�  California, Maryland and South Dakota indicated that they would require a certificate of authority if the insurer solicited employers in their state.


�  Alabama, Georgia, Illinois, Kentucky, Maryland, Massachusetts, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, Pennsylvania, Texas, Virginia, and Wisconsin.  In Texas, the application of provider access and contracting requirements may vary depending on the specific facts, type of provider, and the particular statutory provision applicable.


� Alaska, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Idaho, Louisiana, Maine, Minnesota, Mississippi, Missouri, Montana, New Hampshire, New Mexico, Oklahoma, South Dakota, Utah, West Virginia and Wyoming,  


� Connecticut, Delaware and Missouri reported considering only where the policy is delivered or issued for delivery when determining licensure, but indicated that they would consider other factors when considering the application of provider access laws.  


� Alabama, District of Columbia, Georgia, Kentucky, Massachusetts, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, Pennsylvania, Virginia and Wisconsin.  Illinois reported that it considers only where the policy was delivered or issued for delivery when determining the application of internal appeals and external review laws.


� With the exception of District of Columbia which does not have provider access laws.


� Alaska, California, Colorado, Connecticut, Delaware, Florida, Hawaii, Idaho*, Louisiana, Maine, Maryland, Minnesota, Mississippi*, Missouri, Montana, New Hampshire, New Mexico, Oklahoma, South Dakota*, Texas, Utah and West Virginia.  Illinois also considers other factors (whether the certificate was delivered or issued for delivery in Illinois) when determining the application of state utilization review laws. *Idaho, Mississippi and South Dakota do not have an external review laws.


� Alaska, Connecticut, Delaware, Illinois*, Maryland, Missouri and Texas reported using a different standard than they used for determining licensure.  *Illinois reported that it considers other factors only with respect to the application of utilization review laws. Connecticut, Delaware, Missouri and Texas reported considering only where the policy is delivered or issued for delivery when determining licensure, but indicated that they would consider other factors when considering the application of utilization review, grievance review and external review laws.  


� Alabama, Connecticut, District of Columbia, Georgia, Illinois, Kentucky, Maryland, Massachusetts, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, Pennsylvania, Texas, West Virginia and Virginia 


�  Connecticut considers other factors for the application of provider access, utilization review, grievance review internal appeals and external review.  Maryland considers other factors in determining whether a certificate of authority is required and whether utilization review, grievance review internal appeals or external review laws apply.  Texas considers other factors for the application of utilization review, grievance review, internal appeals and external review. West Virginia considers where the certificate is delivered or issued for delivery for licensure, provider access, utilization review, grievance review, internal appeals and external review.


� Alaska, Arkansas, California, Colorado, Delaware, Florida, Hawaii, Idaho, Louisiana, Maine, Minnesota, Mississippi, Missouri, Montana, New Hampshire, New Mexico, Oklahoma, South Dakota, Utah and Wyoming.


� Alabama, Connecticut, District of Columbia, Georgia, Illinois, Michigan, New Jersey, New York, North Carolina, North Dakota, Oregon, South Dakota, West Virginia and Virginia


� South Dakota reported considering whether employers were solicited in the state when considering whether the other state laws applied. West Virginia reported considering where the certificate is delivered or issued for delivery for licensure, provider access, utilization review, grievance review, internal appeals and external review laws. 


� Alaska, Arkansas, California, Colorado, Delaware, Florida, Hawaii, Kentucky, Idaho, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Mississippi, Missouri, Montana, New Hampshire, New Mexico, Oklahoma, Pennsylvania, Texas, Utah, Wisconsin and Wyoming.


� Alaska, Delaware, Idaho, Kentucky, Maine, Maryland, Missouri, New Hampshire, Pennsylvania, Texas and Wisconsin reported using a different standard than they used for determining licensure.  Connecticut, Delaware, Kentucky, Missouri, Pennsylvania, Texas and Wisconsin reported considering only where the policy is delivered or issued for delivery when determining licensure, but indicated that they would consider other factors when considering the application of utilization review, grievance review and external review laws.


� Kentucky, Florida, Hawaii, Maine, Maryland, Minnesota, Mississippi, Missouri, New Hampshire, Pennsylvania and Texas.


� Alabama, Arkansas, California, Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, New Hampshire, New Jersey, New Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon,  South Dakota, Utah, West Virginia and Virginia.


� Alaska, Colorado, District of Columbia, Idaho, Maine,  Minnesota, Mississippi, Missouri, Montana, Pennsylvania, Texas, Wisconsin and Wyoming.


� Alaska, Idaho, Maine, Minnesota, Mississippi, Montana, Wisconsin and Wyoming


� Alaska, Colorado, District of Columbia, Idaho, Maine, Minnesota, Mississippi and Wisconsin


� Alaska, Idaho, Maine, Minnesota, Mississippi, Wisconsin and Wyoming.


�  In addition to the seventeen states that answered the revised survey (see footnote 1), Maine followed up with a response to this question. 


� Alaska, Colorado, Delaware, Illinois, Mississippi, North Dakota and Oklahoma. 


� Alabama, Connecticut, Florida, New York, Maine, Maryland, Missouri, Wyoming, New Mexico, North Carolina (unless there was no COA in state where policy was issued), Maryland and Utah.


� Alabama did not respond to this survey question.


� Alabama and Florida did not answer this survey question.


� However, even with a compact, courts have the ability to make their own determinations when deciding choice of law matters with respect to insurance policies or insurance disputes.
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